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I.— MARRIAGE WITH FOREIGNERS. 

I T concerns Britisli subjects, both men and women, and 
perhaps more particularly the latter, to' have some 
knowledge of the legal incidents likely to arise in relation' 
to marriage with foreigners. 

A Blue Book,^ dealing with the laws relating to marriage 
in force in certain foreign countries, has recently been' pre- ' 
sented to both Houses of Parjiament, revising previous 
oiheial information issued on the subject. 

The principal object of this publication is, as stated in 
the Introductory’ Note, to enable British subjects, desiring 
to contract marriage with a subject of any one of the 
countries mentioned therein, to take such precautions as 
they may think lit {a) to ensure that their mhrriage will 
be valid in all countries, and {b) to avoid committing a 
breach of the law of a foreign country, in which their 
marriage is to take place. 

The information given is directed to the following three 
points : — 

(i) Whether, j^dtish Consular Officers are permitted 
by the local laws to solemnise marriages in the foreign 
country, and whether marriages, so solemnised, are 
there recognised as valid ; information upon this hhad 

* (Cd- 5993)> relating to Marriage in firceJn certof^^nign Canntriv. 
London : Wyman & Sons. 1911. , ' 

' . U 



ISO MARRIAGE WITH FOREIGNERS. 

is only given in regard to such marriages as British 
Consular Officers are empowered to solemnise in virtue 
of the Foreign Marriage Act 1S92, and the Orders in 
Council made thereunder; 

(2) What special formalities are prescribed by the 
local law in the case of British subjects desiring to 
marry in the foreign country; 

(3) What special formalities are prescribed by the 
law of the foreign country in the case of subjects 
of such foreign country desiring to marry British 
subjects in the United Kingdom. 

This publication does not profess to set forth the 
English law relating tf) the points above mentioneil, ex- 
cept in so far as the I'oreigu Marriage .\ct 1892 is 
concerned; but in connection therewith it is very mate- 
rial to consider also the intention of The Maniage with 
Foreigners Act 1906. 

The latter Act expressly deals with matters relating to 
points (2) and (3). 

As to (2), the first .section providf.s in what way a 
British subject may obtain from the Registrar, or (if 
resident abroad) from the Marriage Officer, such a cer- 
tificate as is required by the foreign law, to establish that 
no legal impediment exists to the proposed marriage ; as 
to (3), in the case of foreign countries, with which arrange- 
ments have been made to the satisfaction of His Majesty 
for the issue of “ certificates of no legal impediment ” to 
a subject of any such foreign country, the second section 
gives power to make regulations by Order in Council 
(a) requiring any person subject to the marriage law of 
that foreign country, who is to be married to a British 
subject in the United Kingdom, to give notice of the fact 
to the person by, or in the presence of whom, the mar- 
riage is to be solemnised, 'and (6) forbidding any person, 
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to whom such a notice is given, to solemnise the marriage, 
unless a certificate of no impediment is produced to him. 

It is not yet possible, so the Report states, to give 
definite information as to the application of The Marriage 
with Foreigners Act 1906, to marriages contracted abroad 
by British subjects with foreigners ; and it does not appear 
that the power to make regulations under the Act, in 
respect of marriages of foreigners with British subjects 
contracted in the United Kingdom, has yet been exer- 
cised, so that section 2 of the Act is absolutely inoperative. 

It is true that a slight and partial attempt to meet 
the trouble has been made by the Home pffice, in the 
exercise of its inherent jurisdiction apart from the last- 
mentioned Act, by issuing a circular urging the Clergy 
and Registrars to* insist upon the production by the 
foreign party of a certificate of no impediment, before 
celebrating a marriage Iretwcen a British subject and a 
French citizen, and such a certificate may be procured 
firom the French Consulate; it may be, too that, by comity, 
the consular authorities of other foreign countries give 
similar assistance; but this is nut enough, and, in the 
absence of a general international agreement, the position 
remains full of serious risks. 

There may be difficulties, which are not apparent, in 
establishing reciprocity herein between the United Kingdom 
and other countries; but whatever the difficulties may be, 
they should be resolved, so as to secure for British subjects, 
upon an international legal basis, the protection contem- 
plated by The Marriage with Foreigners Act in making 
marriages, contracted in accordance therewith, universally 
valid. 

In this connection it maj' be mentioned that the Hague 
Convention for the Regulation of Conflict of Laws respect- 
ing Marriage, signed 12th June, 1902, is annexed to the 
Blue Book, although Great Britain is not a party to it, , 
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because its provisions may indirectly affect the marriage 
of British subjects with nationals of the signatory States. 
The principle of the Convention is declared in its first 
article, thus ; “ The right to contract marriage is governed 
by the law of the country of each of the future spouses, 
except where that law expressly provides for the applica- 
tion of another law : ” the article is subject also to certain 
reservations in favour both of the law of the place of 
celebration and of the law of the nationality of the re- 
spective parties, in particular as to religious obligations and 
disabilities. Great Britain, Austria, Hungary, Russia and 
the United States, are the principal Powers which have 
not as yet given their adhesion to the Convention, but it 
contains provisions for adoption by non-signatory Powers 
represented at the Conference. 

Reverting to the special subject-matter of the Blue Book, 
the three principal points above mentioned may be severally 
considered : — Firstly, how far, if at all, are British Consular 
Officers competent to solemnise marriages in a foreign 
country ? It is, of course, a condition precedent that, to 
give him such competency, a British Diph^matic- Agent or 
Consul shall hold a warrant from his own Government duly 
constituting him a Marriage Officer. 

Belgium and Greece are the only countries in respect of 
which it may be said with certainty that British consular 
marriages, there celebrated, would be held also to be there 
valid ; and, in the former, only when both the contracting 
parties are British subjects. 

In certain countries, such as Denmark, France And Italy, 
the validity of such marriages, whether one or both of the 
parties is, or are, Briti-sh, is not free from doubt. 

So in others, for example, Argentina, Hungary, Mexico, 
and Russia, consular marriages are permitted to be cele- 
brated, and are tolerated, but they are not recognised 
as valid in those several countries: the parties, therefore,, 
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roust remember that, in the absence of a ceremony valid 
according to the local laws, they may be treated as un* . 
married, and thereby be subjected to serious inconvenience. 
It must be observed furth^, that in Russia, British Consular 
Officers are forbidden to solemnise a marriage, either party 
to which is (a) a Russian subject, or (b) a member of the 
Orthodox Church. 

In Spain, British consular marriages are not permitted, 
because there is no reciprocity with our own country in that 
belialf : and (perhaps) in the Netherlands, because Great 
Britain is not a party to the Hague Convention, upon which 
the kingdom of the Netherlands relies. 

As to the second point, that is, wltat special formalities 
are prescribed in the case of British subjects desiring to 
marry in a foreign, country, it may be said generally that, 
except where consular marriages arc held to be valid in 
the place of celebration, a British subject must conform 
to the special provisions of the local law affecting the 
marriage of foreigners, as w’ell as to the essential con- 
ditions of the law of his own domicil. 

If the parties profess different religions, particularly in 
Catholic countries, for e.\ample in Austria, an additional 
difficulty arises, and no absolute assurance can be given 
that a “ mixed ” marriage wdll be deemed valid in that 
country: the marriage of an Austrian with a foreigner 
who has been divorced from his first spouse, and, having 
left the Catholic Church, has become a Protestant, is 
invalid. 

The requirements as to certificates to be produced by 
foreigners wishing to contract a marriage in Austria vary 
in the case of each foreign nationality concerned ; the 
only certificate which is required in the case of British 
subjects (apart from the usual Certificate of Birth, and 
formal evidence of status), is one to the effect that the 
consent of parents or guardians is not, according to English . 
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law, necessary for the marriage of persons who have com- 
pleted their twenty-first year. This certificate, which may 
be obtained from H.B.M. Consul-General at Vienna, is de- 
manded when the British subject is between 21 and 24, and 
sometimes even when he (or she) is over 24 years of age. 

As to Switzerland, the Federal Law requires that every 
marriage solemnised in the territory of the Confederation 
must l)e preceded by the publication of the promises of 
marriage; the recoul of which shall set forth the first 
names and surnames, profession, place of domicil and of 
origin, of the future spouses and their parents: in the case 
of widowers, or widows, or divorced persons, the fiist 
names and surnames of the former sjkiusc, and the period 
within which objection may be entered. 

Where the future husband is a foreigner, the publication 
shall oni) take place on production of a declaration, by 
the competent foreign authoiitics, that the marriage will 
be recognised in the foreign domicil with all its legal 
consequences. 

The Cantonal authority is authorised to grant exemption 
from this form.a1ity, and to accept in default of t1<e declara- 
tion aforesaid any other proof deemed sufficient ; when the 
marriage comes on to be solemnised, the production of the 
like declaration is lequircd, subject to the same power of 
exemption reserved to the Cantonal Governments. 

There is no civil marriage in Bulgiaria, but the Bulgarian 
authorities tolerate the s<»lemnisation of marriages by foreign 
consular officers in the kingdom; such marriages, however, 
are not recognised as ‘valid, where cither of the parties be- 
longs to the Orthodox Church, unless the required religious 
marriage is performed. 

Conversely in nearly every other foreign country, except 
the United States, the religious solemnisation of a marriage 
must be implemented by a civil ceremony, in order to 
constitute a valid marriage contract. 
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With regard to the third point, that is, what special for- 
malities are prescribed in the case of subjects of a foreign 
country desiring to many British subjects in the United 
Kingdom, it may be observed (as also in respect of the 
second point) that the requirements of the foreign law are 
more precise, and more exacting, than the reciprocal re- 
quirements of the English law. Therefore, in every case 
of a projected marriage with a foreigner, the law of the 
foreign nationality applicable thereto must be carefully 
ascertained and followed, confirmed also by a certificate 
as above stated. 

Our relations with France are so intimate that it may 
be specially useful, by way of illustration, to refer briefly 
to the provisions of the French law in this behalf ; they 
are indicated in Article 170 of the Civil Code in these 
terms : — 

“A marriage contracted in a foreign country between 
French citizens, or between a French citizen and a 
foreigner, shall be valid if solemnised according to the 
forms in use in that country, provided that it has been 
preceded by the publication, prescribed by Article 63, of 
the Title *Of Records of Births, Deaths, and Marriages,’ 
and that the French citizen has not infringed the regu- 
lations contained in the preceding chapter. 

“ This shall also apply in the case of a marriage con- 
tracted in a foreign country between a French citizen 
and a foreign woman, if solemnised by a French diplo- 
matic officer, or consul, in conformity with French law. 

^‘Nevertheless, diplomatic officers and consuls may 
solemnise a marriage between a French citizen and a 
foreign woman in those countries only which shall be 
designated by decrees of the President of the Republic.” 

The Presidential decrees in force under this Article desig- 
nate only certain Oriental countries. 

tfMiriirt PvUto Uhruf 
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The regulations referred to above have too much deliail, to 
he set out here; they relate to the formalities pooceraing 
the publication of the proposed marriage, the production 
of the birth certificate {or, in default, of an “Acte de 
notori<jt6 ”), consent of parents or other necessary parties, 
the ceremony of the marriage itself, the niarriage record, 
and the conditions necessary to establish the legal cap^ity 
of tiie parties. 

Within three months after his return to France, the 
Frenchman, so married abroad, must register his marriage 
at the place of his residence. 

It is of some interest to note the evolution of history 
showing itself in the inclusion of Japan within the purview 
of this Report. The Japanese Marriage Law is summarised 
by an organic Article which declares that : “ The requisites 
of a marriage are governed as to each party by the law of 
his or her nationality. As to its forms, however, the law 
of the country where it is celebrated governs.” 

For comparison or contrast with the English law, a brief 
mention may be made of two or three collateral points 
incidentally dealt with in the Report. In some foreign 
countries, Portugal and Peru for example, marriages may 
be contracted by a specially authorised proxy; in nearly 
all, including the United States, illegitimate children arc,, 
legitimated by the subsequent marriage of their parents. 
Breach of promise is variously treated: in Argentina no 
Court shall entertain a suit to enforce the promise, or 
to obtain compensation for damages caused thereby; in 
Germany special damages only may be awarded to the 
lady betrothed and abandoned, or to her parents, and. 
either party may demand a return of the betrothal pre< 
sents; under the Servian law, in the event of the with* 
drawal of one of the parties, the other party may daim^ 
restitution of the expenses incurred, and an indemnity for ' 
the disgrace. 
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If a consideration of the Report suggests any alterations • ' 
of the. English law, the most important appears to be (as..-;' 
above indicated) to render effective the machinery already ' 
provided by The Marriage with Foreigners Act 1906. 


W. R. B. Briscoe. 


II.— LAWFUL AND UNLAWFUL SPORTS; 
AND THE LEGALITY OF A SPARRING MATCH. 

S IR MICHAEL FOSTER, whose memory as a legal 
writer was consecrated by Lord Chief J usticc Coleridge 
in 1884,’ as an authority on the Criminal law of England — 
“ second, probably, only to Lord Hale ” — powerfully con- 
tends* that the “ manly diversions” of the English people, 
tend to give strength, skill, and activity, and may fit the 
people for defence, public as well as personal, in time of 
need.” 

At a time like the present, when England alone of all 
the Great Powers does not resort to any form of compulsory 
military service, there seems sound sense and patriotism 
in this eloquent commendation of “manly diversions” as 
an encouragement to the lofty object of national defence. 

• Sir Michael P'oster challenges the view of Lord Hale 
that death ensuing at lawful sports like playing at cudgels 
or foils, or wrestling by consent, can be adjudged cither 
' murder or manslaughter, because it is not inflicted in anger 
or from preconceived malice. As will be seen, this qualifi- 
cation may be said to run through all the decisions. No 
statute throws any light on the subject of criminal respon- 
sibility for death or other injury occurring in the exercise 
of any game or pastime; the question, like that of the 
, ’.relation of madness to crime, or the law of self-defence, 

^ J?. V. and Stephais, 14 Q. B. D. 27J, 283. 

* Foster's Cr, Cos. Oiscourse, 11 , Of Homicide; chap. 1, p. ada 
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or the' case of soldiers firing before the Riot Act has been 
read, must be determined entirely by the Common law. 
Till the decision of the Court for Crown Cases Reserved 
in the Queen v. Coney ^ the subject never had attracted the 
attention of the body of the judges, though from time im- 
memorial they decided questions of law arising at assizes 
in a purely informal manner, down to the passing of the 
Crown Cases Reserved Act 1848!. In the case of Sir John 
Chichester (1642) the act was adjudged manslaughter,® 
where two persons meet in a friendly encounter, the one 
being armed with a bed-staff, the other with a rapier in a 
scabbard, but the metal mounting covering the point of 
the rapier coming off. the fi'rmer combatant is accidentally 
killed by a thrust from the rapier. Lord Hale regards 
this as an in.stance of sumnium jm, if not worse, but it 
is impossiblfi not to recognize the aptness and precision 
of Sir Michael Foster's conclusion that the direction in 
Chichester's Case is explainable on the ground that “there 
was in fact no playing at foils in that case.” He proceeds 
that it was the case of a deadly weapon used uithout 
circumspection, and the exercise being unequal and dan 
gerous, the fact so ciicuiiistanced might well amount to 
manslaughter, though exorcise with proj>ur weapons might 
have been otherwise lauful. 

It is difficult to regard Chichester's Case as a direct 
authority even in those times (1O43), for death ensuing 

I [1883], 8 Q 15 . I). 534. 

*** It is btated in Kitste/I flit Ovwfj, 71b ed., 1910, p. 7S8, in ibc text, that 
both Lord Hale and Sn Michael hosier approve of the direction and verdict in 
Chichester^ 5 Case. But Ix)id Hale undtmbtedly disapproves of the conclusion 
arnvwl at, as he says the act of “pushinjj with a sword in a scabl^nrd .seems 
not to lie an unlawful act/’ It is ejuite tme that the clearly incorrect expression 
in the text of Russell on Crimes is modo cliasiencd by a note correctly giving 
Lord Hale’b opinion. It seems very rcle\ant to observe that Sir Janies Stephen, 
in his Icained judgment iu the Qfit\n v. Coney [thd, snpra^ at p. 549 ) » decision 
of the Court for Crown Cases Rescr\'ed, in 1883, which settled the law as to prize 
fighting, appears to conclude that the notes rather than the text of Picas of the 
Croton express the personal views of Lord Hale. 
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accidentally at a lawful pastime being adjudged felony, 
though Hale so regards it. However, Hale expressly says, 
that in 1651, all the judges "upon a special verdict from 
Newgate, resolved the act to be manslaughter where two 
friends Mt'ere playing at foils at a fencing school, and ‘ one 
casually kild the other.’” This opinion of the judges may 
have been influenced by the great rigour of the Puritan 
regime, as Dalton says, writing in 1637 "it is no assault if 
two persons playing at cudgels by consent hurt one another ” 
and seems to consider that the presence of consent, and the 
absence of malice, takes aviay illegality from the application 
of force to another, even when the blow is fatal, in playing 
at " handsword, bucklers, football, wrestling* and the like,” 
and as has been seen. Sir Michael Foster is of this 
opinion.^ 

Dalton says nothing about prize-fighting or boxing. Lord 
Hale, in his note to Chichester's Cflif,® makes an obscure ref- 
erence to prize-fighting, which he seems to consider merely 
equivalent to, if not identical, with " ju.sting.” “ In justing,” 
or "jousting,” according to Hale, "such weapons ai'e made 
use of, as are fitted, and likely to give mortal wounds.” 
The whole context of this note is inconsistent with the 
supposition that by prize-fighting Lord Hale means any- 
thing like “prize-fighting” in the modern sense with fists, 
much less sparring with gloves. Further, the allusion is 
primae impressionis as far as the term is concerned, and it 
is irai \ry<niei>w in Halc. The question then arises what was 
the form of “prize-fighting” with deadly weapons that 
Lord Hale was alluding to ? When Lord Hale was writing, 
“trial by battail” was undoubtedly a realitj' in the sense 
of a new trial, at which a full defence was made by 
Counsel, to remedy a perv'crse acquittal. This is proved 
by Mr. Justice Wills’ remarks on Okeman's Case, an appeal 

* CautUrey Justice, chap. 96, j). 246. 

* r. C., chap. 39, p. 473, «. 
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, ,of murder in the reign of Charles I, in 1625.' But,'',: 

' “trial by battail,” at all events at one time, involved the -V; 
employment of champions let out for hire, who waged 
battle with the accused if the appeal jury -came to the '^^x 
conclusion that he had not been acquitted against the x 
evidence at the first trial per patriatn? It does not seem’ >;> 
any very remote inference to suppose that “the prize- .<■ / 
fighting ” with deadly weapons that Lord Hale was alluding . 
to had some indirect connection with trial by battail; it 
may have been some custom by which the hired champions 
were to keep themselves in training; There are, an- > 
doubtedly, historical inferences indicating the popularity of 
“ trial by battail in a later age than that of Lord Hale. 
'Sir John Holt, Chief Justice of England in the reigns of 
'’William HI and Queen Anne, whom Lord Campbell de- ;■ 
scribes “as the first man for ‘a mere lawyer’ to be found • 
in our annxils,’’ declared that he looked upon the appeal, • 
or “trial by battail,” as “a noble prosecution, and a true 
badge of English liberties.” Trial by battail may have ' 
been popular with lawyers (and the public) because its most 
direct application was to remedy a perverse acquittal by 
providing the machinery for a new trial, at which the 
accused was fully represented by Counsel in a case of 
felony. The numerous perverse acquittxils, which Lord 
Macaulay points out Cromwell complained of in cases of / 
murder, may be accounted for by supposing that juries, in . 1 ' 
a period of great civil commotion, were not averse to letting 
the relatives fight it out with the accused, especially as they . 
must always have realised that there would be another trial . 
before there could be any battle. It may, therefore, not ' 

, be a fanciful inference that the prize-fighting with deadly 
weapons which Lord Hale alludes to has some reference ' 
to “the hired champions” of trial by battail. In 18x9,4'^'. 

* WW Cirt, EvU,, pp. 123-5. • 

* Fotlodc and Bist. Engl. Law, VoL. II, pp. 630-1. . 
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’’.llifter the coribns of Ashford v. Thomion,'^ trial 
•' hattail was swtept away by statute**. 

In the days of chivalry Lord Hale observes, “ If two pby:; 

: at barriers, or run a-tilt without the King's commandment,', 

' and one kill the' other, it is manslaughter, but if it be by 
the King’s command it is not felony, or at most per infer ~ 
tuninm” . However, Sir James Stephen, in his judgment int >. 
the Qtuen v. Coney, sufra, which was delivered shortly before 
>the appearance of his monumental work on the History of 
' the Criminal Law of England, observed that Lord Hale quali* 
hes the above statement in the thirty-ninth chapter of his 
PUas of the Crown, by saying that in the time of Henry VIII 
the judges held that even the king’s commandment would 
not justify or excuse a person who killed another in tourna- 
ment, because the command itself was illegal. Yet at the 
very time the judges arrived at this conclusion (and for 
centuries afterwards) a prosecutor possessed a right at the 
Common law, held to be inviolable by so great a judge as 
Lord Campbell down to so late as 1819, to trial by battail, 
'that is, to fight an acquitted person, whom he nevertheless 
suspected to be guilty, with a war axe till the stars appeared. 

However this may be, Sir James Stephen, in the Queen 
’,v. Coney, observed that Lambard, Hale, Foster and East, 
all appear to consider that even the King’s command 
Cotild not alleviate the act of slaying another at barriers or 
tilting.' Yet, as regards Foster, this view itself seems 
ppeu' to question, as that writer, quoting from Madox’s 

(1818], t B. & A. 404. 

* Stat. Gea III, diap. 46. Trial by battail was of Nonnan or^n, the 
combatants' arms of offence were probably a wai-axc (Jraucista 
^Pollock and Maitland, Sist. Eng. Lauf, VoL II, p. 63a The bet that the 
did appeal provided a new trial to remedy a perverse aotiuitlal where there was * 
a xiolent presumption of guilt against the appellee (per Abbott, J,, in AAfird 
Uid, tnfra, p. 439), recalls the drcnmstance that it is now' 
^pi9>|^lainod that new form of criminal appeal does nut grant a new trial 1' 
%lie|re .there ww misdirection at Uie first triaL— JP. v. ,Sil$eini Cuntt 0^', 
Appeal; Sept. sStb, 1911. /'- > 
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Baronia Anglica^ seems clearl5" to state that public jousts 
and tournaments were not unlawful assemblies where there 
was special licence from the Crown. Many references to 

practisin*;^ tilts and tournaments ” are found in the pages 
of Shakespeare, and in at least one allusion to the subject he 
hints that it involved bloodshed.^ Foster says that jousts 
and tournaments seldom ended without bloodshed. 

The great authority on legal and illegal games appears to 
be Dalton, whose Cowiircy Jiisiicc appeared in the reign of 
Charles I. In 1541, Dalton says that Henry \TII declared 
the following to be unlawful games : — “ Dice, tables, cards, 
bowles, coyts, cailcs, logats, shove-groats, tennis, casting the 
stone, and football/’ No one was tc^ play at any time bowles 
out of his own garden or orchard. Other quaint regulations, 
rendering a game unlawful when it was played in a public 
place arc mentioned in Dalton, and this qualification runs 
through modern decisions. Thus even the principals in a 
prize-fight cannot be indicted for an affray when they meet 
in a place at a considerable distance fioin any highway, 
because an affray must occur in some public place.^ In 
R, V. a case of the greatest importance, Bramwell, B., 

after saying that it was difficult to see wdiat was unlawful in 
the facts of the case — it uas a case of death ensuing at a 
sparring match with glo\cs — added that it took place in a 
private room. 

Of the above games mentioned by Dalton, one encounters 
allusions in Shakespeare to shove-groat, tennis, and loggats.* 

1 ** 01 hi«. heart's nieleors in his face .” — Comvdy of Errors^ iv, 2, 6. 

“ Lo, lie is lilting stiaiglit.”—/,<nrv*j Labour Lost ^ v, 2, 483. 

^ “ Swoids out, and tilting one at others’ breasts, in opposition Woody/’ 
gk- -^Oikclh, ii, 3, 

There shall he practice lilts and lournomcnls .” — Two G. of Ver,, i, 3, 30. 

“He tilts with piercing steel at bold Mercutio's breast.'' — AW. andJuL^ 
hi, I, 163. 

* R. V. [1845], I C. C. C. 177 * ® [1&66], 10 C. C. C. 371. 

^ “ Like a shove-groat shilling."— 2 IJch, P, ii, 4, 206. 

“There falling out at tennis/’— //arw/f/, ii, i, 59. 

“Did th<se bones cost no more the breeding, but to play at log g ats with 
them ? Mine ache to think Afam/f/, v, 1, 100. 
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In i6i8, James I declared the following to be lawful games : 
“ Dauncing of men or women, archery, leaping, vaulting, May 
games, Whitson Ales, Moris dances, setting up May poles." 
Shakespeare mentions morris dances and pastorals at Whit* 
suntide.^ At this date “ beare-baiting, buD-baiting, Enter- 
ludes," and " bowling by the meaner sort,” were inhibited 
on Sunday. These regulations were confirmed by King 
Charles in 1633, when it was also provided that the feasts 
of the dedication of the Churches, commonly called Wakes, 
and all manlike exercises, could be used “xyith all freedome." 
In 1637, D.-ilton says that it was no battery if two by con- 
sent play at cudgels, and one hurt the other. Sir Michael 
Foster, in 176^, censures *‘ cock-throwing,” and mentions 
that accidents occurring at it were adjudged manslaughter, 
w'hich shows that the game was held illegal, though non 
constat when it was directly inhibited. Foster anticipates 
in terms the original pronouncement of that great sports- 
man, Lord Lonsdale, on the Wells-Johnson match, in the 
following general words ; “ Prize fighting and publick box- 
ing matches, or any other kind of exertions of courage, 
strength, and activity of the like kind which are exhibited 
for lucie, serve no valuable purpose, but on the contrary' 
encourage a spirit of idleness and debauchery.” The im- 
portance of this conclusion can only be fully realised when 
it is recalled that Sir James Stephen, himself the greatest 
judicial writer on the Criminal law since Sir Michael 
Foster, describes the latter as “ a perfect master of his 
subject.” The justice of Lord Lonsdale's animadversion 
on the enormous prize-money in the abortive \Vells- 
Johnson contest, receives a startling, if indirect, corrobora- 
tion on a reference to cases at the Assizes, where prize- 
fighting (or sparring w'ith gloves) has given rise to 
questions of criminal responsibility, A reference to all 

* “ Bu&iecl with a Whitsun Morrib dance.** — /Jen, J\ it, 4, 25. Methinks I 
play as 1 have been them do at Wliitson pastoraN/*— j Ta/e^ iv, 4, 134, 
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the better known cases shows that “the prize*’ nsuajly 
merely took the form of an impromptu collection among 
(at ttie most) some few hundred spectators. In a case 
where a sparring match with gloves involved a breach of 
the peace, owing to the ferocity of the combatants in ‘ 
severely mauling one another, one of the combatants 
merely complained that the action of the police in inter> 
rupting the fight cost him seven pounds.* There was no 
evidence that the fight was for money or reward in the 
great case in the Court for Crown Cases Reserved that 
settled the law as to prize-fighting in 1883.* It is hardly 
necessary to draw more than an obvious inference from 
such fiicts to realise to what an appalling extent a spar* 
ring match has become a fight for lucre when one turns 
to the modern instance, where the prize-money (unequally 
divided) came to eight thousand pounds ! 

But in the present state of the law (as opposed to usage) 
there is some difficulty in accepting Foster’s statement that 
“ public boxing matches ” are illegal because prizes are 
offered, the modern distinction being that a prize fight is 
illegal, because it is constituted of a scries of assaults lead- 
ing to a breach of the peace, while sparring with gloves, 
simpliciter, does not. It would be crushing a butterfly 
upon a wheel to heap the mass of authority upon the head 
of the contradictory of the proposition that prize-fighting 
is illegal ; but, as will be seen, there is nearly the same 
preponderance of authority for the propKJsition that sparring 
with the gloves is legal. 

Foster does not mention any case where the principals 
either in a prize-fight or a public boxing match were ad- 
judged guilty of felony or even assault. No such case 
appears in Howell’s Stale Trials. It may be open to quq^- 
tion whether by public boxing matches Foster means a 

* X. V. Or/pn [1878], 39 1- T. 393- 

• * The Qfttea'v. OMKr,' 8 Q. B. D. 534, 535 ; per Manis^r, J., at p. 561. ' • • ' 
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sparring match with gloves. In any case the law has, 
altered since his day; as he speaks of cudgels” as a 
. lawful game, and Sir James Stephen, J., and Cave^^J., in 
. their judgments in the Queen v. Cotte^, do not include 
cudgels, a game which priind facie involves more force than 
'• sparring with gloves, among the list of cases where consent 
renders legal the application of force to another. According 
to Sir James Stephen, the list of games which are lawful, 
even w'hen considerable force is used, are wrestling, single- 
stick, sparring with gloves, football and the like.”^ 

The principle on which the use of force is legal in such 
cases is that there is no breach of the peace, and that there 
was mutual consent. 

In Harrison’x Casep Channell, J., observed that, “it is 
very doubtful if a person can consent to l)e knocked down.” 
In Jf. V. Canniff? Patteson, J., at the trial of an indictment 
for manslaughter, directed the jury, “if the prisoner laid 
hold of the deceased in anger, and struggled with him and 
itvrctt> him, then it is a case of manslaughter.” But the 
' learned judge added — “ If it had been an amicable contest 
in wrestling, to see who was the best man, that would be 
quite a different matter.” It apjjears, therefore, that a man 
can consent to be thrown down in a friendly encounter at 
wrestling. 

Again, there certainly is another instance, where “flf 
there is consent there cannot be an assault.* But the 
offence in such a case is committed with a different inten- 
tion to that in cases of dbmmon assault, and the distinction 
between the two classes of assault was indicated by Lord 
Mansfield in proceedings against George Stratton and 
others, for deposing Lord Pigot, where he ruled that they 
were dissimilar acts for evidentiary purposes.® ^ ,, 

* Queen v. Coney, su/ra, p. 549, 

* [1909I. a Cr. Apji. R. 94, 9 S- * 9 C & F. 3 S 9 . 3 fc-' 

‘ Pe* Bovin. C.j., in R. v. Cuthrie (L. R. [1870], i C. C. R, 241). J 

'\y< • * 1*7791 Sk Tr,, 1226, 1227. 

■ 4 - ; , ■ ■ • ‘ • 10 , 
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When it is the case of civil proceedings, earlier cases seem 
to show that consent is not a good defence to an action for 
assauft. This seems to have been deciiled in Boulter v. Clerk, 
a case quoted in Dalton's Countrey Justice (1637), and referred 
to in Bailer's Nisi Prius, p. 16. Sir t^'rancis Buller refers to 
Dalton as his authority for the proposition that consent is 
not a defence to an action for assault; but Dalton’s own 
opinion was to the contrarj'.' In Matthew v. Ollerion^ the 
Court observed — “ If 1 licence a man to beat me, such 
licence is void — licence to beat me is void, because it is 
against the peace." In Chnstopherson v. Bare/’ it was de> 
cided that a plea of leave and licc.-nce was not a good 
defence to an action for assault, on the ground that if it is 
a defence it arises under the geneial issue, and an assault by 
leave and licence is a contradiction in terms. In the (/iieen 
V. Co 7 icy (supra), at p. 553, Lord Brampton consitlered that 
Chrhhphcrson v. Bare was not a <hrect aulhoritj on the 
subject of consent being a good defence in cases of as.-.ault 
in criminal proceedings, as it was dccidcil upon a point 
of pleading. But, it was remarked by \\’ills, J., in R. v. 
Rearclen,* that the rules of pleading, “ in civil and rriininal 
cases are, in substance, the same.” Howevci, in tin* Quciii 
v, Coitey (p. 553), Hawkins, J., comduded that a man might 
compromise his own civil rights, and ti.at as a general jiro- 
jftosition that which is done by consent is no assault at all. 

One passage in Lord Brampton’s judgment in the Queen 
v. Coney (supra, at p. 55) contradicts Sir Michael Foster, 
Coke, and Hale, but is explainable by the fact that pro- 
secutions for misprison of felony have not been instituted 
of recent years. Lord Brampton said — ” It is no criminal 
offence to stand by, a mere passive spectator of a crime, 
even of murder.” Foster speaks of such strange behaviour 
as “ highly criminal ” ® ; Coke says that standers-by shall be 

’ Chap. 22, ]). 63. * Comb. 218. * [*848], ii Q. B. 473. 

* £1884], 4 F. & F. 76, 77. « Cr. Cos., p. 3Stt 
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fined and imprisoned if they allow, not only a murderer, 
but any person who has struck another in their presence to 
escape.’ Lord Hale sa5's that unless a mere looker-on at a 
murder use means to apprehend the felon it is a misprison 
for >A'Kich he shall be fined.® 

Though piosecutions for mi.sprision may not have been 
instituted of recent years,* it conlinncs a misdemeanour to 
refuse to aid and assist a constable in the execution of his 
duty in quelling a riot.' It was pointed out in Lord 
Bowen’s Featherstonc Riot Report of iSgj, that, “by the 
law of this country everyone is bound to aid in the sup- 
pression of riotous assemblages when the call 

for help is made, and a necessity for assistance from the 
military has arisen; to ufnse such as.sistaiice is, in law', a 
misdemeanour.” " The last word on the subject of consent 
being a good defence to a charge of assault, is a passage 
of the judgment of Cave, J., in the Queen v. Coney, p. 539. 
Stephen, J„ stated that he “entirely .ag;"eed’' with the 
judgment of Cave, J. Cave, J., observed — “The true 
view is, I think, that a blow struck in anger, or which 
is likely or is intended to do corporal hurt, is an assault, 
but that a blow struck in sport, and not likely nor in- 
tended to cause bodily Inarm, is nt)t an assault, and thus, 
an assault being a broach of the peace and unlawful, the 
consent of the person struck is immaterial.” If this view 
is correct, a blow struck in a prize-fight is clearly an 
assault, but playing with single-sticks or wrestling do not 
involve an assault, nor does boxing with gloves in the 
ordinary way and not with the ferocity and severe punish- 
ment to the boxers deposed to in R. v. Orton.^ 

^ Third chap, 72, p. 158. 

® Halis I\ C., chap. 34, p. 439 ; 8 Edw. II, 2 Coroii. 395 ; 3 Edw. IITi //>/*/,, 
293; 14 Hen. VII, 31b; StamiouVs 1 \ C. 40I); Dallon, clup. 108, p. 284. 

^ Arihbold'*s Cr. Pkadint^s 24th ed., 1910, p. 145 

* R. V, Brmn [1841], i C. & M. 34. ,, 

8 PaH, Pap. 1893, Cd. 7234. « 39 L. T. 393. 
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;■ ' Tirf- tiius seems an analog between the law of ' 


. assanljt and the law of false pretences, as regards the,' 
presence of mens rea, in the same way as a blow struck' 
in sport, and not likely nor intended to cause bodily 
harm,' is no assault, so, “if a person merely for a joke.;'', 
obtains a rin^ by pretending he is a certain duke, and '. 
. having succeeded in his joke he immediately hands i$,v 
back,*' he cannot be convicted of obtaining goods by false 
' pretences under s. 13 (1) of 32 & 33 'Viet., c. 62 (Debtors, 
Act, 1869), according to the observations of Walton, J., 
in Muirhead's Case.* Lord Coleiidge, L.C.J., in R. v. Coney 
(at p. 567), refuted the contention that consent is a defence 
to a charge of assault in a criminal case in the following 
'terms: “I conceive it to be established, beyond power of 
argument however ingenious, to raise a doubt, that as the 
■ combatants in a duel cannot give consent to one another 
. to take away life, so neither can the combatants in a 
prize-fight give consent to one another to commit that 
which the law has held to bo a breach of the pcai-o.*’ In 
one view, though, it has been argued, not the correct 
one. Lord Hale may be construed as putting prize-fights 
on precisely a similar footing to jousts or tournaments, 
the latter of which he admits were at one time uncon- , 
ditionall}' inhibited, even by the king'.*: licence, before they ' 
fell into desuetude. 

The Queen v. Couey may or njay not have been a prize- , " 
-fight. Manisty, J., observed that there was no evidence' 
that the fight w-as for money or reward (p. 535^, but 
“there is no difference between a prize-fight and an ordi- 
' nary hostile fight between two angry men, each of whom 
commits a series of assaults on the other “ (p. 561). The 
case stated was as to the propriety of the conviction of 
..spectators as “aiders and abettors" (although they did . 
^;&pthing except 'look on). But the event under con^erv. 


» [1908], I Cr, App. R. 186, i88. 
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, atipn- directly raised tHe issue whether there , 

■lassautt or not, as the Spectators conld not have con-. 
Evicted of. aiding and abetting if there had been no assault. 
^The v. Coney, therefore, is indubitably an authority; 

".'for the position that prize>fights are illegal, though that 
position was nearly a centur>' old at the date of that case, 
>ih 1883. ■ In R. V. Ward (1789), Ashhurrt, J., held at the 
'.Old Bailey, that a person \yho kills his opponent in a 
public trial of skill in boxing is guilty of manslaughter, ' 
though he was nut the challenger, and. though he was 
. urged to engage by taunts. The last circumstance appears 
.to indicate that it was the case of an ordinary hostile , 
■fight between two angry men, and therefore, that it was.| 
pari passu with a pri^e-fight, and was not a sparring wita< 
gloves in a friendly encounter. 

In R. Billingham^ a prize-fight, which was described' 
as “ a pitched battle,” took place, and the combatants and 
another were indicted for riot. Burrough, J., directed the 
jury that ” it cannot be disputed that all these fights are 
illegal, and no consent can make them legal, and all the 
country being present would not make them less an 
offence." 

Then came two cases decided before Patteson, J., in 
1831. In K. V. Perkins^ the judge directed the jury that 
“there is no doubt that prize-fights are altogether illegal; 

' indeed, just as much so, as that persons should go out to 
'^ght with deadly weapons, and it is not at all material 
• which party struck the first blow." Another case in the 
same year, R. v. Hargrave^ is described in the report as 
a pugilistic contest. The encounter had a fatal termina-' 

' tion ; and though the surviving combatant did not live tp. ■ 
be put upon his trial, it was held that the first death took 
place under circumstances amounting to felony: and a;- 
.person who was present at the fight was sentenced as 

a C. & 1 ?. »34. * fiBji], 4C. & 1 ’. 537. *1183:], 5 C J 
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principal in the second degree to fourteen years’ transpor- 
tation. Persons who are present at the fight, though 
accomplices, are not such accomplices as to require any 
farther evidence to confirm them. Sir Harry Poland, K.C., 
late Recorder of Dover, of whom Lord Bramweli observed 
that he had mure experience in the Criminal law than all 
the judges or ex-judges combined, called attention to 
this ruling of Mr. Justice Patteson in, 1S31, about there 
being no necessity to corroboiate the evidence of spec- 
tators in a prize-fight, though they are piiucipals in the 
second degree and theicfore accomplices, in R. v. i'o««g, 
in 186G, a case which consecrated tlie legalitj’ of a sparring 
match with gloves.^ 

One effect of the institution of the Court of Ciiminal 
Appeal has been to elucidate and define the rule of practice 
about the exidence of an informer requiring corroboiation. 
.\n appeal did not properly he to the Court for Crown 
Cases Reserved on the point, as it is a rule of practice and 
not of law, and questions of law only couhl be reserved 
under the Crown Cases Act 1848, ihougli in Ilcu^er's Cuxe- 
Avory, J., appeals to have considered it a point of law. 
In the principal rase in the Court of Criminal Appeal, 
Lord Alverstone has lemarked that when corroboration 
is nec-cssar}, there must be a material corroboration in a 
material part of thi* story,'* but the Lord Chief Justice 
has also ob-served that “it would not be right in every 
case to direct a jury not to act without corroboration,’’* 
the lule requiting confirmation being one of discretion, 
and not of strict law.'’ A statement made by an accom- 
plice at the police station, but which is not produced in 

1 The lalt* Montague Williainb, K.C., whose ability in defending prisoners has 
been leferred to in the Court of Ciinunsd Apjieal by Mr. Justice l^hillimore, 
defentlctl in A*, v. 

* fiQlo], 6 Cr. App. K. 76, ^ Tate's Case [1908], l C*r. App. R. 39. 

< Br<nvn\ Ca.sty 6 Cr. App. R. 147, 149. 

* Ter Wightnun, J., in Stubbs' Case's i Dcarsley's O. Cat, 555. 
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; evidence at the trial, is not corroboration of the evidence , 
" of the accomplice, even though it is admissible, and there-. 
hie might have been tendered in evidence when it would 
have furnished strong corroboration.^ A police spy is not 
an accomplice, so that bis evidence requires corrobora- 
tion.® This circumstance may have some bearing on the 
rule laid down by Mr. Justice Patteson, that though 
persons present at a priije-flght are, in the eye of the law, 
principals in the second degree to the offence, they are 
not such accomplices as to require further evidence to 
confirm them. According to the judgment of Huddle- 
stone, B., in the Queen v. Coney , at page 561, detectives 
are invariably sent to report what is t.aking place, and 
bring the offenders to justice in the case of a prize-fight. , 
■ In 1844, Coleridge, J., in li. v. Lewis,* directed a jury that 
“ it is not true that a person cannot be guilty of an assault 
unless he strikes the first blow; no one is justified in killing 
another except it be in self-defence, and it ought to be 
known that, whenevei two persons go out to strike each 
other, and do so, each is guilty of an assault.” 

A famous passage in Hale's Pleas of the Crown provides 
a consistent explanation for the plea of self-defence not 


^ A*. V. Elhom; ('ourl of ('iiminal ApjK'al ; The Ttmes^ Sept. 59. 1911, p. 2* 
col. d Iht* only case in which the Cuuit of Criniiiul Appeal has (plashed 

a conviction at the tiial of an iiidiciment for niuidor. As lias liccn seen, the lulc 
requiring coirolioration is a lulc of practice, and not a rule tif law, so the apjieal 
in EllsonCs Ca^e was, strictly s|>eaking, not an appeal im a point of law; hut it 
appears from the judgment of Darling, J., hi the Couit «.if Ciiniinal Appeal in 
Elhom\ that an appeal on a point of practice is the same as an appeal on a 
point of law as r(q:[ard.s the inridcncc of the onus prohandi ; in either case the 
Crown has to piovc that, with a right direction, the jury >\ould have come to the 
same concluMon Case L1908I, 1 Cr. App. K. 13 ; Cohen and Bateman's 

Case [1909], 2 Cr, App. R. 197). As to other judgments in the Toiirt of Ciiminal 
Appeal, on the .subjci I of the rule about the evidence of an accomplice rei^uinng 
corrolxiration, ride Beauchamps Case [IQ09I, 2 t’r. App. R. 41 ; Barn's Case 
flpio], 4 O. App. R. 12, 13 ; Jfar/inS Ca^e [iQioJ, 5 Ci. Aj)]). R. 5 ; JIntserS 
Case [1910!, 6 Cr, App. K. 76 ; BrownS C.flrjv? 11911], 6 (V. App. K. 147. 

* Bichleys Cast [1909I 3 Cr. App. K. 53. 

* Ibid, tupta. 


* I C, K. 419. 
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' avaUifig i person who kilk another" in a priae'hght. 'Hale'. 
.'>'■ ’Observes fhat — ^“Regularly it is necessary, that the person." 
that kills another in his own defence, fly as far. as he may . 
to avoid the violence of the assault l)efore he turn upon 
his assailant.^ 


But a prize-fighter who loses his vocation by leaving the 
ring which is his champ d'homeur, is the very last person ' 
to seek flight, even assuming he does not strike the first' ' 
blow. Another reason for the right of self-defence no|; 
availing a person who engages in a hostile encounter, was';; 
indicated by Lord Lindley (then Lindlcy, J.), in R, v. . 

' Knocks when he observed : — “ The right of self-defence does ' 
not justify counlcr-blows struck with a desire to fight.” 
^■,7 The right of self-defence was much discussed in 1909 in ■' 
' .. 'the Court of Criminal Appeal in Dcaiia's ('ascc^ Darling, J., 
ill delivering the judgment of the Court, obseived that, if 
a person is assailed by another, the former is not limited 
to warding off a blow, but may he ju.stified in striking one, 
and returning a battery for an assault which just missed' . 
being a butterj*. It i.s not the law of England that no 
more than warding off a blow must be attempted by any 
one attacked. 


In a case of prize-fighting occurring in if<45. the de- , 
fendants were wrongly indicted for riot and affraj’, but , 
.. Alderson, B., indicated that an indictment for assault 
'might have been preferred against them. The indictment 
, for affray was bad, because an affray must occur in some ' 
public place, and the place vi'here the defendants fought 
■was at a considerable distance from any highway. The . 
indictment for riot was bad, because there must lie some • 
sort of resistance made to lawful authority to constitute 
■riot, some attempt to oppose the constables who are there 
to preserve the peace; but, according to the facts that.' 
.^ppeafied in evidence, when the officers made their ap< 

P. C., chajh 40, p. 480. “ I1877J. 14 <■'. C. C. I. * 2 Cf. Ajip. R. 7 S', 








.tfiGAtlTV OF Ai'SPAttitiiG MATCH.' :‘ ' 

rM.pearance, the fight was at an end, and the prisbinrs on 
>'?i.heing required to do so, quietly yielded.* In 1841, Alder- 
i^'son, B., observed in R. v. Brown* that — “ It is dear that 
, 'all prize-fights are illegal, and that all persons engaging 
v-.iii theni are punishable by law.” 

.., 1 , ■ Finally, the whole Court for Crown Cases Reserved held, 
the Queen v. Coney, in 1883, that prize-fights were 
'.illegal. The law as regards prize-fighting is indubitably 
‘‘.a comparatively modern branch of the Criminal law. 


Everything may turn on the rather obscure passage in 
^' iHale's JJOle to Chichester'!, Case, where he alludes to some 

' i'., ^ * - 

■'.'■form of prize-fighting that involved, apparently, the use' of 
•’<'^;.()Weapons. It is submitted that this prke-fighting ynes 
some degenerate offshoot of “ trial by battail ” and ' the 
' lemployinciit of champions. These undoubtedly did not 
*■ confine themselves to their fists; “trial by battail” with 
, a war-axe bears no more affinity to the modern sparring 
'' 'match with gloves than Hamlet’s cloud was like a weasel 
or a whale. Finally, there remains the fact, which 
seems conclusive, that there is not a single case of 
murder or manslaughter occurring as a consequence of 
prize-fighting, much less aiiything that could possibly 
fall under the description of a public boxing match, in 
.H(yweU*s State Trials, a collection of criminal cases, both 
British and Colonial, that covers the entire period of 
British history doAvn to 1820; The collection, of course, 
' includes trials of common grave offences besides political 
trials. 

' The only cases of “single combales,” to employ Lord 
' Coke’s language, found in IIowelTs State Trials, arc either 
v^ duels, or ordinary hostile encounters between angry men 
flYrho, according to the evidence, could nol have agreed to 
with their fists without deadly ■weapons. Duels ap- 
■■V pear to have been very' frequent between the English and. 


> A'. Vi Afioa[iS4s], * t'. C. C. 177. * I1841], r C. & M. 314. 
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Scotch after the accession of James I and the passing of 
the Statute of Stabbing. It seems clear, from the report 
of R. V. Billhif^ham, that prize-fighting Iiad risen to a fearful 
height in 1825, and BuiTough, J,. observed that it had led 
to an immense quantity of crime and inconvenience about 
London. 

The history of the stibject showing that prize-fighting 
itself only dates from about iSzo, it becomes comparatively 
easy to understand how it is there are not many cases 
establishing definitively that a sparring match with gloves 
in a friendly encounter is a lawful game or sport, so that 
consent is a good defence either on a charge of man- 
.slaughter or on a charge of assault. 

It appears difficult, if not impossible, to appeal to any 
tiuthoritativc writer on the Criminal lar\ as consecrating the 
position that sparring with glows is a lawful game. Last 
merely lepeuts Sir Michael Foster, who, on anj construc- 
tion, cannot be deci.^ively appealed to in favour of the 
proposition. Boxing was not an eaily linglish custom 
according to Hale or Dalton, and any appeal to those 
sources on the subject is equally vain. Sir James Stephen ’ 
does not notice the subject of criminal resjionsibility arising 
out of accidgnts at games, though the topic directly involves 
that of constructive murder, the law of which has been for 
centuries complicated by an unfortunate parallel of Lord 
Coke. However, in R. v. Coney, p. 5^9, which Sir James 
Stephen considers settled the law as to prize-fighting,* he 
observed that consent was a defence to a charge of assault 
in cases w’herc life and limb are exposed to no serious 
danger in the common course of things, even when con- 
siderable force is used, as, infer alia, sparring with gloves. 
But Sir James Stephen proceeded to observe that “in all 
cases” it was “a question of degree depending on ciicum- 
stances,” whether consent could depnvc the application of 
^ History oj the Criminal Ltno of England, “ MnL Vo!. Ill, p, 102, 
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force to another of its illegality. According to a celfebrated ' 
dictum of Sir John Holt, C.J., the slightest touching an- 
other in anger is a battery. In R. v. Canttiff,^ Patteson, J., 
remarked that, “ All struggles in anger, whether by fighting 
or wrestling, or any other mode — all kinds of contests in 
anger, are unlawful.” It therefore clearly follows that not 
merely sparring with gloves, but all the other games men- 
tioned by Sir James Stephen, are only conditionally legal. 

, The effi.'ct of the two cases on the subject of the relation 
between a sparring match and criminal responsibility is as 
follows: — The mutual consent of the parties deprives the 
application of even considerable force to one another in 
a sparring match with gloves of its illegality, unless the 
parties fight on until they are in such a state of exhaustion 
that it is prohablo they will fall, and fall dangerously,® or 
unless it appears from the gloves being bloodstained that 
the parties ” severely mauled ’* each other,® or unless the 
combatants follow the practice of boxing with one arm free 
for the object of giving kidney punches,* or unless, finally, 
the contest is not conducted fairly throughout.’’ 

The case of R. v. Youngs, supra, appears, considered in 
both of the two great repertories of Criinijud law,''* as the 
exclusive direct authority consecrating the legality of a 
sparring match with gloves. 

Lord Bramwell directed the jurj’ that as the medical 
witness had stated that this sparring match with glo\e3 was 

' [1840], 9 C. & P. 359. 

* l*er Hrainwfli, B., m J\\ yom/x |i866], 10 C. C. C. 371, 373. — Per 
Avory, J,, in A’, v. A'/ioti and othen,, ftu nunsKiugiilcr, LivcrjKX)! rfpnni; 
Absi/e, April 2isU 1911. 

® A'. V, Orion [1878!, 39 L. T* 293, 20^ 

* IVi A\o\y, J , in A*, v. Knacky hupra. The piaciicc is strongly comiemtiudi 
vnd wht‘rc it is pn>voJ there is cAidciice t<» a jiiiy. Its v»hjeet is said to lie 
U> weaken an opjH>nenl, and, acroidjng tt> ino<luMl c\itlenre, it causes htvmorrhage. 

® Per Avoiy, J.» in A*, w Kuocky sttpra^ 

ArfAdold*^ Ct\ /*/. [1910!, p, 883 ; A*u\std/ on Crimos^ Vok I, p. 785, «, But *' 
see notice of A\ \. A^notl'y hupta. 
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.fnot d^^erous, and not a thing likely to kill, the difficulty; 
•,was to see what ■was unlawful in this matter. This strong 
direction of a ver>' strong judge puts the legality of a pro*' ' 
perly conducted sparring match with gloves on a very hi^ . 
'footing; but, it is submitted, on no higher footing than it' 
ought to be. Further, it seems to render the above direc- • 
tion a most considered one, that (after consultation with 
Byles, J.) Lord Bramwell stated that he adhered to his'.^ 
previously expressed opinion. But then the judge pro-:' 
ceeded to observe that it might amount to manslaughter 
.if the parties became so exhausted that they might fall'; 
'vdangeronsly, and it appeared in evidence that the facts- 
.;„%vere clearly within the qualification. Montagu Williamsv 
(i%ned to exclude this evidence as th.it of an accomplice, even ' 
ithe cost of admitting tiie figfit was an unlawful contest. 
'!^e verdict of acquittal that resulted aj^pcars to have been ’ 
against the evidence so much that (n hen Montagu ^^’illinms, 
K.C.’s admission is also considered) there is insuperable 
difficulty in arriving at the conclusion that A', v. Young w'as 
the case of a pioix;rly condneted sparring match. The 
acquittal seems to have been entirely due to the medical 
evidence, which was to the effect that sparring with gloves 
was not dangerous and not likely to kill. Lord Bramtvell 
directed the attention of the jury to this evidence and 
virtually .idopted it. He also puintcii out that there was . 
no evidence of any money prize being at stake, and that the' 
match took place in a private room. 

In the much more recent case, R. v. Knoeft, .ind others,' 
Liverpool Spring Assizes, 1911, Avoiy, J., clearly held that 
sparring matches were legal, as be directed the jury that if 
■death results at a boxing contest fairly conducted through-- 
out, it is misadventure. It is very difficult not to consider , 
..'that the case of R. v. Ktmk puls the legality of a sparring^' 
;^^matcb with gloves on an even higher footing than R, V. • 
^'Yorntg, as an acquittal resulted in the case, although the . 
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VicDfJtest took place in a place of public entertainmeint, aad?!*^ 
jXlujpe was a money prize, although only a small one,.of jfio; , 
. Lastly, there are the general bonclusions^ of Cave, 

' Stephen and Hawkins, JJ., in the Q^n v. Coney, ^ all very 
/'■definitively conceding that there is nothing unlaw'ful in an 
;; amicable spar with gloves which is not dangerous or likely 
t to kill. 

.At the trial of Wainwright for the murder of Harriet Lane 
f in 1878, Lord Chief Justice Cockburn pointed out that real , 
;;ividence is direct evidence (black buttons .were found near 
.■?',th,e corpse in that case), so that sparring gloves covered with . 
V', blood constitute direct or positive evidence that a sot-distmt; 
vaparring match was a prize-fight. The Lord Chancellor,', 
"'•observed in 1820 that, in cases of circumstantial evidence.'^; 
. there arc antecedent circumstances from which inference^’<^ 
'■ may be drawn. I'lie language of Lush, J., in the Vatatiori'^ 
Court recently, in granting an injunction against Earl’s 
Court Ltd. from using their jiremises for the purpose of 
holding a bo.\ing match between Johnson and '\\^ells on 
October 2, shows that there may be certain antecedent 
circumstances fiom which the inference may be drawn 
that an cucounter is likely to lead to a breach of the 
peace, cx. gr., that the amount of the purse is very large, 
and that the combatants are not equally matched. 

, ■ In the Queen v. Coney, ibid, supra, which was the case of 
i tin illegal fight, the direct issue was as to the propriety of 
the conviction of voluntary spectators ; and the judges of the 
Court for Crown Cases Reserved held, by eight to three, 

■ tl^at the more voluntary pre.scnce at a fight does not as a 

■ matter of law necessarily render persons so present guilty 
/of an assault as aiding and abetting in such fight, though 
';«uch presence, unexplained, may form evidence to go to a 

HHarch may be a distinctwni l^etween “general wuids'* in a judgment and 
• odt/er dicta. — Per Lord Coleridge, L.CJ., in H. v. Coney ^ itdd. • 

•> 5 % ■ ■ I 
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jut)' of an aiding or abetting. It seems clear that in the 
present state of public opinion on the subject, great weight 
must be attributed to the dissentient judgments of Lord 
Coleridge, C.J., Pollock, B., and Matthew, J., since persons 
about to meet in a sparring match with gloves have for the, ’ 
first time been bound over to keep the peace; and if the 
match had been held and had not been conducted fairly 
throughout, but had ilegeiierated into an illegal contest,^, 
thousands of spectators might have fallen into the hands 
of the law. 

In his dissentient judgment. Lord ('olcridge, L.C.J., 
treated the issue as to the criminal responsibility of volun- 
tary spectators at a pri^i'-fight as a simple issue to be ■ 
decided by “practical wisdom rather than scientific exact- 
ness (p. 509). “The spectators really make the fight; 
without thenr, and in the absence of anyone to look on 
and encourage, no two meir, having no cause of personal 
quarrel, would meet together in solitude to knock one 
another about for an hour or two. The brutalizing effects 
of prize-fights are chiefly due to the crowd who resort 
to them." 

The question of the criminal responsibility ot voluntary 
spectators at a prize-fight is one of legal inference, the 
issue being whether they are guilty of constructive assault. 

In the course of the arguments, in the Qutcu v. Coney 
Lord Brampton observed that, “in support of the con- 
viction. Mr. Poland mainly relied upon a series of autho- 
rities irr which dicta of the roost eminent judges are no 
doubt to be found which apparently support the ruling of 
the chairman.” 

It w'as admitted by Cave and Haw'ktns, JJ., that tw'o of 
the cases collected by the rest-arch of Sir Harry Poland „ ' 
constituted direct authority for the positron that voluntaiy 

^ As ha's been si‘cn, a sparring match with gloves may licconie a breach of the 
peace.*-/*, v. Or/c/i ([1878], 39 L. T. 293). 
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p'resedce at a prize-fight renders a spectator a principal in - 
the second degree to the offence.^ 

It WHS common ground that casual passers-by who witness . 
a prize-fight by accident cannot be convicted of aiding and 
abetting. Where piesence is privtd facie not accidental it 
is evidence, but no moie than evidence for the jury. (Per 
Cave, J., in R. v. Cmicy^ p. 549.) It seems to have been 
admitted by Cave, J., that, in at least one case where he 
drew the legal inference that mere presence at a fight does 
not amount to constructive assault, the language of the 
summing up was susceptible of a dual interpretation.® In 
a most remarkable case of constnictive murder, Lord Black- 
burn directed Ihc jury that ‘‘the great rjuestion for you is, 
W'hetlier, taking all the circumstances, it is made out to 
your satisfaction that the prisoner was one of those who 
inflicted the vifilence from \\hirh the deceased met her 
death." When the legal infereiue of constructive murder 
has to be drawn, mere volunlaiy presence at ihe perpetra- 
tion of the crime does not render an accused person guilty 
as principal 111 murder.** But a person may bo principal 
in the second degree to a substantive felony even though 
he is absent. Hale says : “ tho’ some stood at the lane’s 
end or field-gate to watch if any came to disturb them, 


^ JIC, V. BiUin^ham^ 2 cS: \\ 234: v. Murphy^ 6 C'. is. P. 103. Lord 

Urnmpton olsscivcd lliat ‘Mhis la>t is llu* Autljt>nty in support of 

the proposition contonded for by Mr. Pobind that men* MilunUr)' piesence ns 
a spoiUilor at u ii^ht constitutes aiding and abeflinj;. In this case, al the trul 
of an indielment for ma]isUiug[hter arising out of a hghl, Liitledale, J., observed 
that poisons who are al a fij^hc in coiiso(j|nonct of which death tnsuos aio guilty 

of manslaughter if they n'tnamed present during ilu* fight 

althong}) they did not say or do annhing.” The only escepUon "arises in the 
case of casual passcrs*by. —IJan'kim' Picas of tke Book II, chap. 29, 

sect. 10, p. 440. 

® A*. V. Perltm, 4 <\ & P. 537. 0 A’, v. p^anz ([iSfii], 2 F. & F. 580, 5S2). 

* Cf the linguage of TTawkins, J., in A*, v. Conty tp. 537), hut he speaks of a 
mere passive sivclalor, and not of a voluntary spccialm. According to Haivkms^ 
Pleas of the Crown^ a mere ius>ivc sfxictator is only “ a casual passer-by ; and 
.even at the beginning of the cighreenth centur}', \Ahen there was prosecution for 
misprision, a person who “by accident was liar^ly present,'* was not adjudged 
orincipal or accessuiy to felony. In A*, v. AVaw:, a;//; a, the accused may have 
been present at the murder, as it is considertsl by the veiy learned tej[K>rters that 
it was {proved he w'as a party to the burgl.ir>% 
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'jjfd: thdy are said to be burglars, because' 'present, '^duig* 

..^nd' ousting to the burglary.”^ In a very learned note 
to' 2 f.,v. Frans, it seems assumed (though no reference fs 
. given) that this passage of Hale extends to holding that ,ii' 
a murder is committed by the burglars who are actually' 
present, the person watching at the lane's end is guilty, 
of constructive murder. This is obviousl}' .a mistake, Lord' 
Hale says nothing of the kind, and the direction of Lord' 
Blackburn , in i?. v. Frans, does not impair, rauctf 1 (^^ 
contradict, this passage in Hale's Pleas of the Crown, biui; 
y relates ex hypotlusi to a different question altogether}; 
K'jwhile Lord Hale discusses constructive burglary, in f?, yi; 
‘.Frans, the issue was constructive murder. 

In R. V. Coney (p. 539), Cave, J., called attention to the; 
")Rct that Lord Hale says that a casual passer-by is hot;' 
^ilty as a principal in the second degree to the murder 
which he accidentally witnesses. But it is very difficult, 
to appeal to the authority of Hale as unconditionally sanc- 
tioning the position that voluntary presence as opposed, in 
the language of Hawkins’ Pleas of the Crown, to bare 
presence," at the perpetration of an offence doe.« not con- 
stitute aiding and abetting. The contrary appears too 
clear to admit of dispute. Thus Lord Hale quotes Dalton 
with approval when he says that if divers persons come in ■ 
one company to do any unlawful thing in the course* .of 
which one of them commits a murder, all of that party/ 
are principals in the second degree, " although they did 
but ^ok on." Lord Hole indeed, after some passages of 
gre^''|iterary skill, after, briefly recapitulating Dalton's 
.portion, introduces some limitations, observing wherein 
nevertheless these things must be obser\'ed.” Hale’s final^ 
position is that all persons who come to commit an uni^ 
lawful act are guilty of murder, if in pursuit of tha^ 
action one of them commits mmder, but (a) they all mustS 
‘I : » p. c 34, p. 439. ‘ v 
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the murder; (b) the killing mu^ , be . ih. 

''pf that unlawful act ; (c) the design must be unlaWml^j 
^ '{B) the offence may l>e alleviated into manslaughter.^ Tbe'‘5‘ 
doctrine applies equally to manslaughter. The instance of 
‘ casual pas^rs-hy being dismissed, it seems impossible, to, 
^appeal to the authority of Lord Hale to support the judg* 

' mept in R. v. Corny, as far as prize-fighting is concerned 
■'hot,, as clearly, it cannot apply to the voluntary spectators; 
'at a' si>arring match with gloves, even though it were con- ; 

• dnctcd with the same ferocity as in R. v. Orion, ^ as ,• the 
: ‘priginal design, to witness a sparring match with gloves', 
.'would not be unlawful. Yet, as R. v. Cone^ was the casej 
;, of a prize-fight, the authority of Lord Hale appears ,tqi;;^ 
jTC-inforcc “the series of aullioritie.«t,” to employ the lah'y?' 
guage of Lord Brampton, adduced by Sir Harry Poland;^ 
in support of the conviction in that case. ' 

The question of constructive ab.mult being one of positive 
legal inference cannot be affected by a change of public 
opinion on the .subject of boxing matches. But the Bow 
Street proceedings show’ that a sparring match w’ith gloves 
may, ah initio, be regarded as a breach of the peace, and 
thus the issue of criminal responsibility of spectators arises, - 
as in the case of a prize-fight. The observations of 
Avory, J., in R, v. Knock, make it non lonsiai that a ])erson . 
who went to see a sparring match with gloves, in the one 
arm free style, would not incur criminal responsibility, if 
he knew beforehand that that style would be adopted. 

In view of the fact that the recent Bow Street proceed- ■' 
ings appear to afford the first instance of a complaint being 
issued against persons who are about to engage in a spar- , 
ring match with gloves, it may be added that the wlmUy'./ 
exceptional case of R. v. Orton, affords the only instance i 
;'where the lookers-on at such a contest have been convictedv" 

N. W. Sibley. 

. » I P. C., p. 44 *- “39L.T. *93. . ^ . . 
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iiL— somp: characteristics or English 
CRIMINAL LAW AND PROCEDURE 

(CONTINUFD PROM TAiiE l6>. 

The Ohjccis of PliPtishmeui, and hmr far ilmse objects 
iiic attiimcd. 

T he ends wliirli th<* CriiniiKil law lins in view an* 
various, and pnnl^ hinunt is infliclt^d ou IhL^ f;ui]ty for 
various reasons. The first and piinnpal ohjeci of the Crim- 
inal law is tri preserve tlie pcjcf , so tiiat all the law-ahidint( 
members of the conimnr.iiy may fnirsne theii daily avoca- 
tions “ v.ithoat let oi hniJranee," willnait feir i‘f \iv>l<‘nre to 
person or proj>erty, in the ('ertaintx^ Ih it the\ will be a]>le to 
enjoy the fruits of then ]al»oui-. TIk'v' mdeisi, it mnv be 
said, are tii" main objects of ;;'>vein»nuU ni f^ein^ial: 
but, adnnltinc: that, it ma\ .lUo be Mid tliat in the e>iablisb- 
ment and preservatiem cif Liic.^c obj«cts ibe t rinuiial lr»\v 
plajs an important I'art. It is tlesi^pM'd to t\«mj>ei "encial 
obedience to the law ; in fhi^ scnst;, }( ha- been said that 
all law i-i pt n il. 

The Cninina) Irov, ]*.>lh Mibslantivc and luljeclive, is 
designed to secure then* objods, and in c>i<ler t^» attain 
them iL inHicis a series of j>unishnii*nts f>f viiryin^^ degrees 
and kinds. griiibirii« d accoidiiig to the gravity of th(‘ offence, 
from capital punishment dowm to a sm ill pecuiii.iiy jienalty. 

The infliciion of these penalties is the immediate object 
of the. Criminal law. P>nt its ulteiior objects an* nion* com- 
plex and far-reacliing. It look:^ beyond the mere infliction 
of the punishment, and bt;y^‘iid its I'ffecl as reganis both the 
public anil the injured pirly, to its effect upon the (jfferider 
himself. A sxsteni which stopjxid short at tlu* mere inflic- 
tion of the penalty would indeed be a very halting and 
defective system, nn chanical and abortive. Vet the primary 
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and original object of punishment ought not to be over- 
looked, as theic is some danger of it Iw'ing, in our modern 
:f 50 iil for improvciiKiiil ar.d humcinil}'. After all, the first .and 
chief object of punishment is that it is punitive. This may 
sound like a mere truism, hut it is nevertheless true. The 
sword of justice is as necessary as the shield of mercy: 
and kindness to tlie criminal is in some ca^^es crucllj to his 
victim or the victim’s friends. It was owing to the partial 
surrender of the natural right of self-help that the Slat*: 
acquired its juris'lictum in criminal matters. The king in 
early timi's said (in (‘ffecU to the injured party: If you 
will confide him (the offeiidtni to my l are, I will see that he 
is duly and jiropeil} punished/' :ind it was on the faith of 
this implied condition that tlie injured party surreridcrod 
him. 

In undeitaking this dut)> the State was enabled to regu- 
late the pumslnnent accoiding ro the de^r«*e of guilt, and to 
build up that vast etlifico which we now cal) the Criminal 
law'. In .‘npilt of our hoa^tijd civili'^alion, education and 
C liristianity. men arti still animals, and anirnais the\ wall 
remain so huig as tlitv exist. Wlicn ihev vit'asc to ho 
animals, they will become angels or .some othtr higher 
(oi Icuver) type of being. Tlu‘ desiic for v^mgeancj. Js one 
of the oldcwSt and mo.st tleintaital passion - of the human 
breast, and the satisfaction of this desiie still the chief 
object f)f punishment, though no longer the (uily one: and 
if it is not .satisfied men w'ill again resoit to \arKui^ forms 
of self-help, such as the duel, the vendetta, and lynching, 
unfortnnately prevalent in some couniru's classed as eivi- 
Ji&ed, wliere the arm of the C'riiniiial law is weak. In such 
cases public indignation bursts its bounds, and law’ is set 
at naught. The necessity foi the sati^factmn of this desire 
for vengeance w\as fully lecognised and in-.isted on by the 
late Mr. Justice Steplien^ in terms somewhat coarselj' and 

^ itcnera! J Wzi , p. y9* 
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strongly expressed, but containing an undeniable tnith.^ It 
is difficult for those wlio live placid, well-conducted lives, 
surroundc<l bv the jiroleclion <'( law and fiiends, to realise 
the feelin^js of rescntnicnt, the sense of outrage, saVi c>f a 
working man*s wife whose pocket is picked in the market 
on a Saturday night and all her husband’s earnings for the 
week taken. It means, pcTliaps, that she and hci children 
will be deprived of the bare necessaries of life, to say 
nothing of its comforts, f..r the comitig week. Or what 
must be the despair of the wadow and cliildicn of a 
policeman shot dead in the execution of his duly by a 
burglar, and thus deprived of Iheii brcail- winner ? Whr) 
can imagine the w idi^-sptead ruin aiul ihsasUT caused l»v a 
fraudulent sccretaiy of a soci<*t\ or ('oinpany : Instances 
might be iiiulliplied to any extent, but these will suffice 
for our purpose. IVutcs and iiigrale'^ can I'c hubihie<l only 
by brute force; and it i^ ovAv wlu'U they art. m> subdued 
that the pirccsses of reformation cm begin. Till then, 
the Criminal law must fulfil primary puii>o-5e. The 
Jaw is, and ought to be, “a teiror to o\ibdocis," 

The second object of pniii.-ljnnnt is th,it it deterrent^ 
and so preventive ox exemrdary. I'hcre can be no doubt 
that the knowledgt, that if they comm*; certain offences 
and tin \ aie caught, tin*} will receivi' certain punislnncnts, 
deters many mem from the commission of those offences. 
Not that the Criminal law' attains this object perfectly; for 
it to do hO would ini})ly a p.,‘rfect state of society, wdicn 
the sanctions of law would be other tlian those of terroi. 
Perhaps the chief effe^'L of punishment as a deterrent is to 
be found in what is called the ‘'law of association.” Most 
crimes are “gr^bs \ illations of plain moral duties,” In 
other cases the violata>n of the moral duty is not so ap- 
parent; yet the legislature, by attaching a penalty to the 
act, in course of time assoc-iutes witli the act itself in the 
* Gimral p, 99, 
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mind of the ijublic some moral turpitude; and thus a feel*,';.;'; 
ing of repugnance is engendered. “ Some men,” says Mr. 

• Justice Stephen, “pm' .ably abstain from murder l>ecause 
they fear that if they committed murder they would be 
hanged ; hundreds of thousands abstain from it because they 
. regard it with horror. One great reason why they regard 
' it with horror is. that murdtarers ar(j liung with the hearty 
approbation of all reijsonablc men.” ' This is the effect of 
the so-rrdled law of associatiem m its strongest form. 

'rhe third obji'ct of punishment is, or ought to be, ihe 
poisiblc rt'fvruuihov of ihc (ffcndcr. This is the object of the 
three great of Parliaincnl recently passed. The new 
method of treating children and young persons, by sending ; 
them to places of detention instead of prison : the new 
method of tn-ating. first and other offenders, by allowing 
them to go free on probation ; oi treating them in a Borstal 
Institution ; and finally, the- new method of dealing with 
habitual criminals, by gi\ing tliem a sentence of preventive 
detention, alike in their own inteiests and that of the public, 
are tangible evidences of the interest which has been taken 
in the subject of penal reformation of late years, and of 
a new spirit in regard to it. 

It is as \et too early to 'say definitely whether these new 
methi'ds of dealing with erime will be as suecessful as it 
is wished and hoped th>;y may be. and lesnlt in a sub- 
stantial diminution of crime. They are still m the experi- 
mental stage, and they have yet to be finally justified. 
The experiment is worth the trial. We are all agreed that 
“ Prevention is bettor than cure”; ami even though a man 
may have been guilty of one or more lapses, there is still 
hope of his reformation under proper treatment. Those 
whose duties have called them much into the Criminal 
Courts know' how frequently aiiil pathetically some pris- 
oners plead for “just one more chance,” and how very few 

^ 6. w/i/Z i>. «)9. 
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abandon all hopo even of their own reformation. All sneh 
will realise the possibililies of reform, with milder inetliods 
and more j;cntl(‘ eiVoits to evoke what is best in criminals. 
Yet it innst be admitt<*d that there are many hardened 
offenders wlmse cases .ire quite hopeless, and with whom 
nothing can be done. So far as these are concerned, the 
geneiMlion will have to pas.^ Oiir lioju- he^ with 

the rising gcneraiion, who may (nine under tin* benericent 
provisions id the ('bildren Act. Fur aii\ eonsideriilde 
and pernKineiit lediulion in the amount (ff crime w^e 
must look not alone lo (haiige-- in the laws, hut also to 
an improvement in the habh'^, (msioms. aiul nK»i;iK of the 
p<‘nj)le (^f'spei lallv a^ n gards dimk and gambling), to easi(‘r 
conditions lifi*, the eliminat‘on of the unht, and greater 
sympath\ lx tween class and class. Thei(‘ ('an be no doubt 
W'hatevi r that aliout half the ('rinit* in tht coiintiy is 
directly vine to o\ei-md>iIgei»ci in ali.rkli(»l, which deadens 
the find sciisibhlies and roiisc's the nnnna) passion*,. 
AnotluT very fruitful < .i»;?e of crime i*. ihe passion i>f 
gambling anti (he de^in lo get ii(h quiekK. 

At lilt sane time we wL>h to emphasise tli»* dangd of 
treating a seiion- matter like nime too lenitm+ly. Kindne^ss 
and gi iilleiu'^s aie \dy good things aIk'P' they can lie 
practise i with safety, Fut ‘"rosewatfr is no good for the 
pl.igiie.'’ and i rime is aflu' all a social diseaM*. Ilumani* 
tai.ani'^m, if ioji»io!Ied by common sense, is apt to run 
ii(;t. The g-u it object to J:x‘p in \i(av, in dealing wdth 
crime and criminals, is to preser\c the goldui mean be- 
Fveen mawkish sentiinentality on the one side and excessive 
severit) on tin oth' r. with an inclination towards mercy 
wherever possible. 

There can be no doubt whatever Imt that in the past 
sentences w'cre as a rule too long and too severe. We now 
stand in some danger of going lo the other extreme, and 
making them too .dunt and loo easy. The sentence of 
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prcvoiitivc detention,'’ under the Prevention of Crimes' 
Act 1908, is a reversion to the old system of long sen- 
tences in the case of ihose \vhr> are proved to t>e habitual 
criminals — of ""putting them out of the way for a lori^ 
time, so that they cannot prey upon society" — but under 
proper safegnanis, with a mitigation of discipline, and a 
possibility of earlier i>leasi*. It will not, however, do to 
"‘coddle" criminals, oriel an impression get abroad that they 
are to be coddled. Nothing will be so fatal to the peace, 
security, and best interests of society, as sucb an impression. 

l!lxp«'ricn<.c has sho\Mi that excessive severity defeats its 
own end, and only leads to an evasion of the law. In the 
past, wh< n oin C'riminal law was noted for its severity, 
it was difficult in many cases to got the injured parties 
to prosecute, and ^the judges themselves invented all sorts 
of expedu*nts to mitigate its scxority. Amongst these was 
Benefit of C'lergy, tlu* inedijcval t»piivalent of the Probation 
.'Vet, the policy of \Nliirh was to gi\t the criminal another 
chance. “This strange^ system," it has been said, ‘"con- 
siderably mitigated the severity of the Conim(m law, but 
the mitigation was as irrational as the .‘^‘twerity." ^ It re- 
minded one ()( the Irish verdict, — *" Not guilty, but don’t do 
it again." Tlie law is at least now put on ;i lational basis. 

The cruelty of the old Criminal law' wa.s due in a large 
pai‘t to the weakness of our police svstem, and the inability 
of the executive powers to dtsal with any organised ontlireak 
of vkdence. Those days aic happily past. Our excellent 
modern police force is one of the best in the wor-ld, the 
admiration of other nations, but a descrijition of its orga- 
nisation, duties and powois, would be out of place here. 

We sometimes see what appear to he great divergences 
in sentences. A certain class of newspa]>er devotes special 
uftention to this subject, and peif«>rnis a ustful public service 
in exhibiting, week by week, wdiat tliey call a Legal PilIory\ 


^ /V:**, 1' 71. 
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there docs seem great disparity in some of the,,* 
' ■ s^teoC^ passed. Crimes of violence appear to be punifdied' 
too lightly, and offences against property' much too severely. 
ft is, however, exceedingly difficult to judge in many cases 
from a mere newspaper report, without knowing all the 
circumstances of the rase. A violent assault may be thC ' 
result of a sudden oul hurst of temper, i>erhaps under gi’eat 
provocation, and entirely destitute of deliberation. The • 
picking of pockets, and tin* jicrpctration of pijtty larcenies, . 
on the contrary, ahvavs ' imply a h.ahit, a deliberateness, • 
• and raise a strong suspicion that for every time he is eon- , 
victed the jirisoncr has committed a large number of simil?* 
offences for which be has escaped punishment. Again there 
llare so many “circumstances affecting sensibility,” as Bcn- 
i.tham calls them, which have to be taken into account. A 
,'.*punishniet!i which is a light one for a navvy, inaj be a very 
severe one for a cloik, whose habits of life are altogether 
different. One who has art ually scon a prisruicr can judge 
much better what is an approjiriate sentence than one who 
has not seen him. M.my f,icts may be known to the judges 
or magistrates which an* not known to the public, or at all 
event*! do not opjiear in newsp.ipor reports. It is, how'cver, 
•expected that one of the results of the wr»rking of the Court 
of Criminal .\p})t’al will be to standaidi.se sentences and 
produce greater uniformity. 

Finally, we agrc:c with the learned Palcy in his views ex- ' 
. pressed in Summary Conviriwui : “A vigilant magistracy, an 
accurate police, and umle\'iating impartiality in carrying the 
, law into execution, contribute more to the restraint and sup- , 
pression of crime than any excessive severity of punishment." ' 


Some 'tu'^geslcd Rcfmtis. ■ .■ 

' i* 

The subject of the reform of the Criminal law is a very., 
.elarge one, full of interest alike to the practitioner and the',^ 
•.'Student, the social reformer, and the legislator. Consider-f'^ 
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’waWe attention has been /jhren to it of late years. Beside^-wi 
',;''the .Criminal Evidence Act 1898 and the creation of tHe ^ 
Court of Criminal Appeal in 1908, which effected two very 
, great changes for the better, ■we have had the Probation of 
■ Offenders Act 1907, the Prevention of Crime Act 1908, 
V'End the Children Act 1907, the results of which remain to 
';',be seen. 

There are, however, still a number of matters which 
^•'urgcntly require attention as soon as ever Parliament can 
'.' find time to attend to (hem. When that will be no 
,«^uman being can say. Probably not until some moral*' 

. and intellectual giant, burning with reforming zeal and 
real love of his fellow -men, takes op * the matter, 

.. and by force of his enthusiasm and intensity of feeling' 
t. brings it to the tront. Another Sir Samuel Romilly is ;; 
' badly needed. Foremost amongst these matters is that of 
> the responsibility for crime of persons of unsound mind, 
abopt which there is at present a strong ilifference of 
opinion between (he medical and legal professions, due 
no doubt to tin; advance of medical knowledge and skill 
in recent years, and which cann{;t therefore but be re- 
garded as in a very unsatisfactory state. 

As the law now stands with regard to lias matter, it rests 
on the answers given by the judges to certain questions 
which were piopounded to them by (he House of Lords 
in 1843, after public opinion bad been aroused by the trial 
of Daniel McNaughten, who was acquitted of the murder 
of Mr. Drummond. These answers introduced what is 


known :is the “ particular .act ” theory, that is to say, a 
person accused of a crime avho sets up the defence of , 
insanity, must be held resi>onsible (or not) according to 
'his ability (or otherwise) at the time he committed the ;; 
J^offence, to distinguish between right and wrong with 
i;^bspect to the particular act w’hich constitutes the offenc^ 


theory is in contradistinction to his ability to dis« \; 

s' ■ ' ■ . 
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tinguish between ‘‘right and wrong in the abstract,” 
which was the law previously to McyiiiUi'hicn's Case, In 
the same set of an^weis, the judges also laid down a rule 
with regard to dJiisums, or partial insanity, which is very 
difficult to applj'. These answers constituted a distinct 
advance on the law as it stood before McXiUi<rhicns 
and show’ how^ the law on the subject has grown. But 
w'lth the modem giowth of science and st^ciology they 
are now quite out of date, and in practice they are not 
strictly applied. For some time past wi<ler views have 
pavailed. Thus I)r. c'liflord Alllmtl, in his 5 y^/m of 
Medicine fviii, 45r)), cites, a]»jMi(‘ntly with appioval, a 
statement made b\ Dr. l)a\id Niclvdson, formerly Super- 
intendent of Hroadinoni Criminal Lniialic Asylum, that 
‘‘had the McNaughten dictum been rigidly insisted on, 
it would have been the means (»f hanging tnnre tlian half 
the w'omen . ho are now’ in Hioadmo'T a'= crimmal lunatics 
for thr murder of their cliilJien.” 

The TUfdical view’ of thr question that (very person 
wlio^e mind is at all diseased onglii O) be exempt from 
respoiisibilil), as it is impo^Mbh^ to S3} hewv (ar the disease 
may atfert his mental balance, and so his aeiions. The 
legal view, on the otluT hand, does imt lecognisc the mere 
existence --f some degree (if mental dist'isc as sufficient to 
confer cvemption. Lawyers think lliat th«”*e an: many 
ca^cs in v\lijch, notwithstanding the existence of slight 
disease, a man has sufficient contrul uver his actions to 
render it prrqxr that he 'should be held re.^^ponsible f(»r 
them, and to hold othciuisc would be very dangerous to 
society. The m(‘dical m*w is n pundy physical or physio- 
logical one. The legal view is a moral and social one. 
The test really lies witli a jmy. In this case, as in the 
case of murder, the juiv determines what standard is to 
b(i api)lied in each [»artirular (asc. It has been well said 
that lawy(*rs may talk as nnicli .is they please about 
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“malice,” and draw fine distinctions between murder and 
nianslau-jliter, but in the long run murder remains a crime 
for which the jury thiitk the prisoner ought to he hanged, 
and manslaughter remains a crime for which the jury 
think a man ought not to be hanged but to receive some 
less degree of punishment. And so it is with the defence 
of insanity. If the jiiiy think, upon a review of all the 
circumstances of the case, that the prisoner ought not to 
be held ai'Countabh; foi his act, they will gi\e effect to 
this view in tln'ir verdict. Thus they hoi I the balance 
between the diverse vie\\> <>f (.ho two professions. It is 
because' the jiny rej'resont> so well the average common- 
sense and hunianiiv of (he community in these and in 
other niattoi> iha( it i'l <iich .i vahiaMc in.stitutiun, par- 
ticularly m cilminal lases. 

In spite, however, of ihc large output of recent legislation 
on the subject wf the administrati.m c-f jiistirc, (here is still 
great need of fiirthet refoini. Much has hev.,. done, much 
yet remains to he <loiu'. Among the M*ry desirable reforms 
nec'ded in ('riminal law are :--(i) 'I he .ibolition of the now' 
meaningless distinction between fc'kmies and misdemean- 
ours, Itefore iN/O, e\eiy felony imohed a fi-ifeituie of 
the prisoner's land and goods: hut by the loufeiture Act 
of that year all those rolic-s of feudalism weie swept awav, 
and thoie is ii<>\v no longer anj iiere.ssity for the distinction, 
which only creates confu=ion. iS) The revision of maxinmm 
and minimum sentemes. These ha\i* been imposed at hap- 
hazard b\ an enormous number of Acts of Parli.uiioiit, and 
ought to be harmonised. Thus sc;ven jeans’ penal .servitude 
is the ma-vimuni punishment for perjiirv, though it maj’ lesult 
in the sweaiing away of another j'eison's life, (j) The 
charging of offences m jilain. tion-terluiieal language. Thus, 
in a case of murder, why should not the piisoner be charged 
simply with murdering the deceasc-d, instead of alleging that 
he did “ feloiiiousl) anil of ni.din aforethought kill and 
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■'slay ” ? (^) A Bill is now before Parliament to divide ; 

charges of murder into two clas^^os, vi/. : (a) murder in . 
the first degree, where the jury think that the prisoner 
ought to be hanged : (b) murder in the second degree, 
r.g*., cases of infanticide, joint participation in suicide, etc,, 
in which for many years past it has not been the custom 
to carry out tJie death p(aialty, and tht* passing of it upon ‘ 
an unfoitunatc creature who is often more sinTH‘d against 
than sinning, is justly legardi^d as a needless cruelty. (5) 
The general simplification of procedure, which is possible 
in many cases. {<>) Tin- appointment of mon‘ stipendiary 
magistrates. Excellent as is, on the wliole, tlie work done 
by our large body of unpaid magistrates, there is a grow- 
ing feeling that the aJnniii^tnilioii of iusti< e, even in 
small cast‘s, is a matter of s»> gieat impoitanrc* tijat it 
ought not to he left to untrained and in<^\perirnced men — 
amateurs in fact — but ought to b#* uridcitaktu by those 
wdio liave leceivcd a proper, ivgul ir rraiumg in the 
professinu of the law: v\la> ha\n g.tiiud the necessary 
e\peiitjic<,' ]>y several years of prurtici , and have in fact 
made it the siTiou'> busme-s r»f tluur lives. Not that we 
should like tf) see thi' Jiouorary and honourniac i^ffice of 
justice '»f ilie peace a]>oli'hed, and a imivtisal system of 
paid magisiratos insiitut d; but we rt'rtamly think tliat at 
least nuv stipendiary ought to be a}>}H)nited in every 
considerab!t« ci nloi of jvjpubition, sav 51 >,000. The County 
Councjl of the We^^t K id ing of Yorkshire has recently been 
considering this .jut-niuu, and though it is shelved for the 
time being, it is boun<l to comi* forward again before, long. 
(7) The establishment o( an Inferior Court of Criminal 
Appeal, ue., a to hear appeals from the decisions of 

justices of the peace in the exercise of their summary juris- . 
diction, and to take the place cjf tjuartcr Sessions as a 
Court of ApipeaL The pnseni right of appeal is by no , 
means universal, but even where it exists it is in the vast 
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: tnijorily of cases utterly illusorj' and useless, as the -; 
\ security for costs is usually fixed at £30^ a sum far^ 
-beyond the means of the average man convicted in a 
police court, or his Iricnds. The consequence is there 
,are, as a rule, not more than 120 of such appeals from 
' all the Courts of summary jurisdiction in England and 
Wales in the course of a year, and a large proi)ortion of 
these are brought by wealthy In ewers against conviction for 
offences against the licensing laws. Those who are brought 
' much in cont.icl with tlic working classes, and arc thereby ■ 
enabled to feel their pidse and know their thoughts, know 
that this matter is a burning riucstioii with them, and that 
they utter •* curves, not loud, but deep/' about it. Nothing 
is so intoleraldc as a senn* of injustice ; and without saying 
anything deiogatuiy to the unpaid and untrained magistracy, 
who no doubt do tbeii 1 k«% 1 in the ciic urnstanres, there is a. 
strong feeling abroad *iinoT)gst the working classes that many 
of theii deeisions, being largely based on ju.’ice evidence, 
would be (juaslied, or the si'iitenc<‘S modified, if reheard before 
a small couit of tiained lawyers. It would not be difficult 
to 0011*^1111110 such Couit in convenient ccnlris, paiticularly 
if more stipendiaries were appointed. To take an example; 
why slnmld not the stipendiary magistrates i)t I.ecds, I'rad- 
ford ainl Sheffield sit log*‘tlier at those places alternately 
(say) one d.iy a month to hear such appeals Irom the various 
Courts of summary jurisdiction in the West Riding? The 
costs of such an appeal might be limited to £5, or at most 
3^10, and I venture to predict that plenty of young solicitors 
and biirristcrs could he found to do the w’oik and do it 
. efficiently. Finally, there is one matter which, it is to be 
hoped, w'ill receive the immediate attention of Parliament 
SIS soon as it meets, vix., the giving of janxiT to the Court 
' of Criminal Appeal to direct or order a new trial to take 
' place in certain eases where it quashes a conviction. The 
' recent case of Kcx v. Cluirlcs Ellscm has strongly called ' 
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attention to this defect, which the judges themselves have 
frequently pointed out and regretted. This case, which 
resulted in a gross miscarriage of justice, will prove useful 
if it brings about the desired reform. 

Before leaving the subject, we may just point out a few 
verj’ rem.irkable characteristics of the English sj’stem of the 
administration of justice : (r) The large number of inferior, 
unpaid, and for the most part untrained magistrates, pro- 
bably over 20,000 ; (2) the small number of superior or High 
Court judges, about 35 in all (including the two additional 
judges of the King’s Bench Division recently appointed). 
This works out at about one judge to a million of the 
population. The large number of inferior magistrates and 
the enormous amount of work done by them alone renders 
this system possible. In fairne.ss, however, it must be added 
that there are also no recorders and about 50 stipendiary 
magistrates, who transact a considerable part of the work 
of administering the Criminal law. Still, it may be doubted 
whether the proportion of regular judges to the population 
is so small in any other chilised country as it is in England. 

(3) The participation of laymen in the work of adminis- 
tration of law (a) as magistrates, {!>) as jurors, both Grand, 
Special and Common. The result of this paiticipation has 
been to engender in the minds of the vast bulk of the 
population respect for the law, trust in it, and a habit of 
obedience to it, which is one of the first things that strikes 
an intelligent foreigner who visits our shores. The English 
people have in consequence developed something like a law- 
abiding instinct, which is known as the “ Rule of Law.” 

Returning to the warning given by Mr. Geo. R. Sims as 
to the new spirit which he says is coming over the adminis- 
tration of justice in England — it would be absurd to say of 
any human institution that it is perfect, and, as wc have 
shown by the list of suggested reforms given above, our 
system of criminal justice is far from perfect ; but taking it 
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, 'all round and comparing it with that of other countries, it 
is one of which we may justly feel proud, one not unworthy 
• of a great nation that has taught lessons of freedom, liberty, 
, justice, and good government to the rest of the world, and 
has generally been in the vanguard of moral and social 
progress. Still, it is well to bear Mr. Sims’ warning in 
mind. However perfect the system of law may be in 
theory, it is the spirit in which those laws are administered 
that is the chief thing. We know that “the letter killeth, 
but the spirit giveth life.” It is for us to see that the old 
spirit of fairness and justice is preserved, and not in any 
way infringed. 

G. Glover Alexander. 


IV.— REPORT OF THE COMMISSIONERS OF 
PRISONS.! 

T his report, issued in July of last year, deals ^\ith the 
local and convict prisons and Borstal Institutions in 
England and Wales and the State inebriate reformatories 
established under the Inebriates Act 1898. Besides the 
report, these two Blue Books contain a laige number of 
appendices', containing elaborate returns, tables, analyses, 
and extracts from reports of governors, chaplains, and 
medical officers of prisons, W'e propose to consider some 
of the subjects dealt with in the report in very much the 
same order as that in which the directors have dealt with 
them. As is natural, the report begins with a statement of 
.the number of prisoners received under sentence during 
the year. These are divided under seven headings, though 

^ Report of the Commmiomi ^ of Pn^om and the Diudors oj Convtit Prisons 
for igi I : Tails I and II. l.it)n(loii : Wyman iS. Sons. 
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bne of them, namely, the number of prisoners sentenced b|j|^ 
'* courts-martial to penal ser\-itude is not very important for 'i 
our purposes, the number being only lo. The total number * 
is given as 186,395. Of these, 916 were sentenced by the ^ 
ordinary Courts to penal servitude, 166,249 to imprisonment, 
and 530 to detention in Rorstal Institutions. A large figure, ^ 
which does not affect the consideration of most of the,;, 
questions we have to discuss, is that of those who are ira- ;■ 
prisoned as debtors or on ci\’il process, which amounted to 
17,437. There were also imprisoned 894 in default of sureties. 
These figures, when compared with those of the previous 
year, show a decrease in most particulars, amounting in all ' 
to 13,876. The principal decrease is in the sentences of 
! imprisonment, which are reduced by over 12,300, or from 
.. 178,569 to 166,249. The prisoners sentenced to penal 
' 'ser^’itude have decreased by 192 from 1,108 to 916, the ' 
f debtors, etc,, from 18,841 to 17,437, and those imprisoned 
in default of sureties from 1,062 to 894. On the other 
hand, there has been an inciense in the number sentenced 
to detention in Borstal Institutions from 284 to 530. An 
interesting table gives the proportion of convictions per 
100,000 of tlie population of England and Wales, and shows 
that of prisoners received after conviction on indictment; the 
proportion sentenced to penal servitude is 2*5 and to imprison- 
ment 22'8. The proportion per 100,000 of the population of 
prisoners received on summary conviction was 439*5, making 
a total of 464‘S. This is the lowest point reached (except^ 
for the year 1900-1) for the last 30 years, and the report' 
declares that this, taken with the decrease in the daily 
average population of prisons, is a stiiking commentaiy on 
> the somewhat gloomy picture presented in the Introduction ' 

jp' ^ • 

' to Judicial Stati.stics 1909, which, it will be remembered*'' 
concluded, that “Criminality had become somewhat more*, 
V prevalent than it formerly was among the communiQj^ 
0 generally.” This conclusion the report criticises as beinjKj 
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i'* based exclusively on the number of persons not 
but proceeded against for indictable crime for only two quin-^ 
quennial periods,” and contends lihat if the comparison had. 
been carried back for 50 years and a “ considerable volume 
of serious crime which is not tried on indictment” included, 
^e should be able to congratulate ourselves on a consider- 
able decrease. The small increase in the convict population 
is attributed partly to the improved means of identification, 
which, by facilitating the establishing previous convictions, 
increases the chance of persons receiving sentences of penal 
servitude. This argument, however, is not quite consistent 
with the fact before stated — that there was, a decrease in 
the number of persons sentenced to penal servitude during 
the year. 

Perhaps of more interest are the indications which, 
it is suggested, justify a more hopeful outlook. The ■ 
first of these is a diminution in the number of offenders 
under 21 convicted on indictment of offences against pro- 
perty. This has fallen since 1898 from 1,457 to 1,352, 
or 7 per cent. “The number of prisoners committed 
to prison on conviction between the ages 16 to 21 has 
decreased during the last 17 years from 21,585 to 11,543 
— a decrease of nearly 46 per cent.” We regret to say, 
however, that we are not sore that these last figures are 
quite as hopeful as would at first sight appear, as the 
Probation Act 1907 must be responsible for a considerable 
part of the diminution in the number of joung persons 
committed to prison. In igog no less than S,g62 persons 
were put on probation, of whom nearly 2,300 were be-, 
tween 16 and 21 years of age. Another point suggested, 
in the report is that, “if we look at the ages of all per-,,,.* 
sons received into prison on conviction, the lesson to be ” 
learnt is, that the mass of crime is being committed by ^ 
men who are gradually advancing from one age category^.' 
|:p another, and leaving a diminished number to take their • 
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place. Ten years ago, 32 per cent, of offenders convicted 
on indictment of oifcnccs against property were for first 
offenders; now that nund^cr is only 2j per cent, of the 
total so convicted." The total dccicase in prisoners re- 
ceived into prison on conviction for all offences is nearly 
7 per cent., and if we look at the figures regarding parti- 
cular offences, we shall find a decrease of 8 per cent. f(»r 
offences of burglary, housebreaking, etc., and nearly 13 per 
cent, for larceny. 

It is also satisfactory to note a decrease of 967 in the 
number of prisoners recei\ed for workhouse offences, and 
it would be interesting to know if this is the lesult of any 
alteration in workhouse rules. Tin* gtncinor of Hodrnin 
Prison states that vagrants have told him that “they pur- 
posely committed the excesses winch brought them to 
prison, because they would then obt.iin the piixacy and 
quiet of a cell to themselves, more su-.taining foot!, and 
the opportunity of having their clothes cleaned." The 
governor of Exeter Prisiui also c<ni>idiTs that “the vagrant 
class shows a preference fiir the prison over the w’ork- 
house on account of the better treatment llu*y receive in 
the first-named establishment." The governor of Reading 
Prison is still more emphatic, Whethr this is to be con- 
sidered as to the credit of the prison or the discredit of the 
W'orkhouse ih a little doubtful. The governor of Gh»uccster 
Prison has, after careful inquiry, classifie<l the tramps re- 
ceived into that prison bctw’ecn ist Si*ptember and 31st 
December igio, and found that 17 per cent, were bomi 
fide working men in ‘Search of employment ; 31 per cent, 
casual labourers unwilling or unfit for continual work ; 
41 per cent, habitual xagraiils and mendicants; and 11 per 
cent, old and infirm per^ms “wandering to their own 
hurt." This is the classification of 207 tramps received 
during that period. I'he medical officer of Stafford Prison 
has a more favourable opinion than before of the pos&i- 
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bilities of vagrants, his experience of the beneficial effect 
of forced activity on them goes to show “that the sug- 
gested treatment of vagrants in labour colonies is a more 
hopeful undertaking than one might a priori conjecture.” 

It is very remarkable to note that there is a large increase 
(1,340) of prisoners committed for begging, and that this 
is caused principally by the large number of vagrants com- 
mitted to one prison — Lincoln. The special attention of 
the Secretary of State has been called to this, but what 
the Prison Commis'^ioners want him to do is not explained. 
The numbers arc certainly large, 3.05S in 1911 ; 3,570 the 
j’ear before that : and 2,952 the year before again. We 
conclude many prisoners must have been admitted several 
times. 

A subject of very great iriiportance, on which the Com- 
missioners speak with great emphasis, is the absolute 
futility and worse of short senlciuos, especially in the case 
of young men and women. It does not requiie much argu- 
ment to show' that it is very undesirable that young people 
should go to prison at all, if it can be avoided, and that 
the effect of repeate<l short sentences is oijly hardening, 
and that such sentences give no time or opportunity for 
any effectual reformatoi} treatment. The problem is one of 
immense difficulty; a large nuniher of these short sentences 
are for def.iult in payment of a fine for comparatively 
trifling offences, mostly against Inc -laws. ()\er 43,000 
persons were committed to prison for 2 weeks and over 
one week, and also over 43,000 for one week. Such offences, 
though trifling, cannot be ignored; a fine is the lightest 
punishment which can be inflicted, and there must be some 
way of enforcing it. To reduce the fine too low' would 
probably lead to the sentence being looked upon w'ith con- 
tempt. Allowing a longer period for payment might have 
some good effect, and if the alternatives for imprisonment 
which the Secretary of State is considering are found 
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^workable, it is “a consummation devoutly to be wished.”: 
.Another remedy proposed for less trivial cases, where there 
.are repeated infractions of the law, is to give power to the 
Courts to pass longer sentences with a view to successful 
reformatory effort. Abundant evidence of the necessity of 
some such legislation can be produced from the reports 
of governors of prisons and chaplains. The Commis- 
sioners quote a case of a young woman of 20 who, from 
27th July, 1909, to 26th June, 1911, was convicted 13 
times. The strong! st <fpinion on this point is expressed 
by Miss May L. Gordon, the lady inspector, who has 
paid special attention during the year to the question of 
recidivism among yoiin.g prisoners. .-Vftcr pointing out that 
comparatively few' young persons are coinmitteil to ]>risun 
once onl)’, and that “ the majority having come once, 
continue to come,” she points out \ery seriouslv the grave 
enl that the existence of such a class constitutes, and 
concludes, that “ It seems hardly an exaggeration to main- 
tain that they are a greater danger and pe-.t to society than 
the smaller number of persons whose infrequent crimes 
’bring them much heavier punishment.” The remedy she 
proposes is, that some means should be found of subjecting 
them to much longer periods of discipline and training. 
The inodilied Bor.'^tal system is, as the report remaiks, 
“powerless to treat the great mass of cases where the 
sentence is for a month or under. How great this mass is 
will be seen from the fact, that of io,3bo cases of male , 
prisoners (16 — 21), committed to prison during the year, 
more than 5,000 ware sentenced to a month or less. ,Of 
x,5o 6 females, over 1.200 were sentenced to a month 
or less. 

The aims of the modified liorstal system, as applied to 
young females arc admirably stated in the Memorandum.^ 

. drafted by Miss Gordon and issued to the prisons, It says,.^ 
**The Modified Horstal System is not to be regarded in« 
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iiself as a means of reform. In sentences of short duration 
^;that is clearly impossible. The aim of the system is to 
smarten the prisoner physically, pull her together morally^^ 
and waken her up mentally, and in doing this, to render 
her more amenable to the good influences brought to bear 
■ 'on her in prison, and to facilitate the work of those who 
^ are to help her outside.*’ The means suggested to arrive 
at these desirable ends arc shoi tly : (a) small rewards and 
' a certain amount of tiust ; (a) steady hard work ; (c) physi- 
cal drill ; (n) some mode of using their intellects steadily, 
such as reading or writing. The aim of the system is 
therefore, “ to improve the prisoner's mind, body, power of 
self-control, and ability to work.” Two warnings are also 
given ; the first, against placing prisoners of the more 
hopeful sort in tho. juvenile-adult class, for fear of risk of 
contamination ; the second is to prevent the association 
of certain female piisoners having a corrupting influence 
on the rest of the class. The lady inspector, in her 
report, calls attention to an existing .-^ct w’hich, in her 
opinion, might be utilised with excellent effect. “A very 
admirable mechanism fur dealing with this mass of trivial 
offences is the Vagrancy Act, with its smart progressive 
penalties for those who fail to profit by milder tneasures. 
I believe that the full application of this .\ct to such 
cases would h.ive the effect of stopping hundreds of young 
prisoners in their downwaid course. Unfortunately, it is 
.very little used.” 

We may add to this the evidence of the Chaplain of 
, Manchester Prison, who says that the Ladies' Borstal Sub- 
Committee “ holds very strong views on the absurdity of 
constantly sending young women and girls repeatedly to 
i prison for such sentences as 7 or 14 days or one month, 
Mor such offences as persistent prostitution.” To take an 
) example, one girl, 18 years of age. has had four convic- 
^ons for prostitution in three months. She openly states 
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she is not Roing to work, slje can get plenty of money 
without work. This is one case amongst many: a long 
sentence of detention would prohal>ly do this girl much 
good, morally and physically." 

That the Commissioners quite agree with the opinions 
expressed alx^ve will be seen by the following passages 
from their report. We are glad to learn that the Secre- 
tary of State has now under his c(»nsideratiiui legislative 
provisions which, following the analogy of tin* Horstal Act 
igo8, will confer powers on the Courts to ('(unmit to suit- 
able institutions those cases wdiere repeated infi actions 
of the law, oven if tii\ial. manifest a perversity and 
determination U) continue anti-social conduct. We feel 
strongly that the time has now come that a stip foiw'ard 
shall he taken for dealing with the question of the futility 
and barmfulmss of n peated short seutenci's in the case of 
young and tn\ial offenders." Again, speaking of the modi- 
fied Borstal system, the CommisMonei.s say: “ Wt‘ think wc 
have succeeded, st) far as success under the circum-tanccs is 
attainable, but it must be admitted that a very laigi* per- 
cent. ige remain appauuitly hopeUss, unhss the law ran be 
sti'engtluned in surli a way as will adnut of a special pen- 
alty where tlu nffemier is fimnd to be * liabitu.d,* a penally 
not necessarily of imprisonment, but of comrnitnient to 
suitable instiiutiuns for a lengthened peiiod, subject to a 
conditional liberatifui. W’e understand that the Secretary 
of State has been considering reform on these lines, and in 
the inleiests of thii large number of young persons, male 
and female, whoso irreclaimability at this tender age should ^ 
not be acquiesced in without new' experiment, we earnestly 
hope that legislali m may be intn^duced as a cure to what 
we consider a great social evil, to which, perhaps, public 
attention in the j^ast has not been sufficiently directed.” 

The most hopeful part of the report is that dealing w'ith 
the work of the Borstal Institution. It is impossible to* 
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read' the reports of the officers of the Borstal Institutions 
without feeling that a really good woik is being done in 
the right spirit, and that the Inmates are benefiting both 
physically and morallj'. The governor of the Borstal In- 
stitution at Borstal renews his plea for longer periods of 
detention, although he admits that there has been a great 
improvement in this respect. He contends that a short 
period of detention only does harm. If a boy “has been 
only given twelve months or even eighteen months, he goes 
out lialf-rcclainieii, or even not reclaimed at all, and gets 
hack to his old bad companions, and is in trouble again 
directly. The re.snlt is that he is continually in and out 
of prison, perhaps three or four more timc.s, while all the 
time he might have been reforming under a two or three 
years’ detention *at the Borstal Institution.” During the 
year, SiS6 males have been under detention in the three 
Borstal Institutions, namely, 679 at Borstal, 179 at 
Feltham, and 2S at Canterbury, and also there have 
been 60 females at .Vylesbnry. The Institution at Feltham 
is a new one opened in the .\utnmn, and the one at 
Canterbury consi.Nts of a wing of Canterbury Prison, 
which was opened fi)r the reception of recalcitrant cases, 
which were not piofiting by the institutional and 

c.xercising a bad influence. 

As proof of the success of the Borstal treatment it is 
stated that, of ju lads committed to the care of the 
Borstal Association, 174, or 82 per cent., were at the 
close of the year satisfactory; out of the 60 inmates of 
the female Borstal Institution at Aylesbury 35 were com- 
mitted during the year. x\n improvement is recorded 
in their laihaviour, and in the governor’s opinion, “ if 
they can be kept here for two or thiee years under 
strict discipline, they will then leave with some idea of 
orderliness and application to work in some measure/ 
the force of habits formed by years of license and 
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TOnt of discipline and disregard of consequences will her' 
checked^ and they may probably become useful citizens 
instead of pests.” The chaplain considers ** a fairly- 
, long detention is essential. As a general rule, it is after 
six months has elapsed before the routine begins to 
tell. Cleanliness, both personal and external, order and 
quick obedience, have to be learned trom the beginning. 
Eighteen months is really a necessary length of time for 
the system to be really beneficial.” The medical officer 
goes even further, and thinks that to obtain the best results 
the girls should be subjected to the discipline for a mini- 
mum of three years. He also remarks how “the physical 
exercises have in most cases had a marked effect on the 
girls in improving their physique and carriage, and, men- 
tally, their power of attention an<l concentration.” The 
average age was liii years for males and years 7 months 
for females. 

The Coiiimiftsioners consider that excellent results con- 
tinue to follow from the operation of the Rorstal “Modified** 
system. This is only practicable fin* the lieatment of those 
.prisoners who are sentenced to over a month. Of these 
juveiiilc adults 1,810 were treated on this system during the 
year ; 470, with sentences of four months and over, were 
treated in the various collecting centres. Of the 651 
prisoners discharged from those centres during the year, 
56 per Cent, an? known to be doing well, of 26 per cent, 
no unfavourable report lias been received, 8 per cent, arc 
known to be re-convicted, and y per cent, are reported 
to be doing indifferently. If this is contrasted with the 
figures of the 1,364 discharged from the other prisons after 
serving sentences of less than four months but over one 
month, the benefits of the longer treatment appear evi- 
dent. In the latter cases, 36 per cent, arc knowm to 
Jbe doing w’ell, of *4 per cent, no unfavourable report 
has been received, 10 per cent, are known to be re-con** 
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[;%cte^, and 9 per cent, are known to be doing indifferently. 
'.‘.These figures go far towards justifying the belief of the 
'Commissioners “that the roots and beginnings of crime, 
are being reached under the operation of the Borstal 
' system, both ‘ Full ’ and ‘ Modified.’ ’’ 

With a view to arrive at an estimate of the proportion 
■ of first offenders who become habitual petty offenders, the 
records of every prisrmcr received at Stafford Prison during 
the five years ending in 1904 have been carefully examined 
and analysed. Stafford Prison was selected as a prison of 
medium size, which received prisoneis from an area partly 
agricultural and partly manufacturing.. The result of this 
inquiry showed that during those five years 5,316 male first 
offenders were receiwd. Out of these, 1,787, or 33*6 per 
cent., were re-convicted between the date of their discharge 
and the end of lyio. Of course it will be seen that some 
of those who were discharged may yet be re-convicted, 

, which would alter the average. The per-centage of re-con- 
victions for some of the commonest offences was ; drunken- 
ness, 43 per cent. : offences not involving moral turpitude 
(a rather vague expression), 37 per cent.; ordinary assaults, 
36 per cent. : burglary, etc., 34 per cent. ; larceny and re- 
ceiving, 30 per cent. It must, of course, be remembeud 
that because a prisoner is a first offender it does not 
follow that he may not have been guilty of many un- 
detected offences. The general conclusion drawn from 
these figures of Stafford prisoners, so far as they are 
typical of the whole country, is, that one out of every 
three persons received into prison for the first time returns 
for a second sentence ; and of those who return, one out 
of every four becomes an habitual potty offender.’’ We 
should, however, hardly call the 3.S per cent., who are said 
. to be re-committed for burglary, etc., “ petty offenders.” j;;, 
;■ The figures of recidivism in the case of persons sen* ' 

' i 

l^enced more than once to penal servitude is still very high. 
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To grapple with this problem, a central a^^sociation for the 
aid of discharged convicts has been foiniod, to combine, 
for the common purpose of aiding prisoners on discharge 
from penal servitude, nearly all the societies which have 
hitherto been opeiating independently at convict prisons. 
Hopes are entertained tliat this association, of which the 
Secretary of State is the president, and Sii E Kuggles-Brisc, 
K.C.r>., the present Chairman of the Commissioners of 
Prisons, the chairman, may cflect much in the way of 
rehabilitation. It has been much discussed whether there 
should not he an analogous confederation of all discharged 
prisoners' aid societies operating in local piisons: but the 
subject seems haidly ripe at pre'^ent. There is a general 
consensus of opinion from prison go\ernors and other 
officeis, of the hard uork and \alual)le as'^istance nunlcred 
to discharged prisoners by the \aiiou‘^ discharg«.d prisoners’ 
aid socivt. and the importance of ^uch aid being received 
immediatclv on their discharge. 

The conduct of the piiMiners ^^lerns on the whole to have 
been go(«d, though inr\itably a considerable number c»f pun- 
ishments ha\c been inflicted. The amount and nature of 
the punishments inflicted vaiies much in diffeient prisons, 
and ^^llTletime^ the extent to which the views of governors 
may \Mry on the principles of punishment seems hardly 
enoucdi m account for it. For instnnre, iheie must be 
some special circumstances to account for the apparently 
very unruly behaviour of the women in Liverpool Prison. 
During the year there wa re rather more than half as many 
female prisoners as nnle, and yet iS of the former had to 
be restrained with handcuffs or irons, and 150 kept in close 
conflnement in special cell‘d, against j and 20 respectively 
of the latter. The enormous figure of 150 at Liverpool 
is out of a total of 154 in all the local prisons. At 
Holloway, w'herc there were during the year no less than 
14,245 women, there was iic^t a single case of punishment 
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by either irons or handcuffs, or confinement in special 
cells. As re^;ards male prisoners, Wormwood Scrubs 
and Parkhurst attain “a bad pre-crnincnce ” in irons or 
handcuffs punishments, havin" had respectively So and 
70 cases out of a total of 278 cases in local and convict 
prisons. In close confinement in .special cells, Wakefield 
easily heads the list \\itli ji. Taking the whole of the local 
prisons, the number of female prisoners punished was 1,218, 
out of a total of 42,581, or under 3 per cent. The number 
of male prisoners punished was 19,575, out of a total of 
194,037, or slightly over 10 per cent. In convict prisons the 
averages were considerably higher, being itS^ per cent, of the 
women an<l 31 per < ent. of the men. There were 23 cases 
of corporal puni'^hineiit. 

The health in prisons ought to be good ; the very best 
sanitary arrangements, regular hours, and ex’ercise, and con- 
stant medical sujiervi^ion, should make for a high average of 
health. On the other hand, criminals cannot be considered 
a healthy class. In many cases drink and vice, acting on 
feeble constitutions, must pull down the average consider- 
ably. The death rate in local prisons from natural causes 
w'as ’37 per 1,000 prisoners received, the a\erago of the 
previous 25 years being '52. The death from natural 
causes in convict prisons was 6*3 per 1,000 of the daily 
average population. It wall be noticed that the rate is 
calculated differently in the two cases, the pcr-centage being 
calculated in one case on the number received, and in the 
other case on the daily average population. 

The medical officer discusses at some length the question 
of suicide in prisons, fie points out the remarkable way in 
W'hich such suicide differs fiom ordinary suicide in respect 
of the age incidence. In ordinary suicide “ the rate of fre- 
quency is highest in the later age-groui)S, while amongst 
prison suicides the incidence is much higher in ,the earlier 
stge-groups.” Even allowing for the fact that the prison 
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population contains a relative excess of younjj adults, it does ; 
not explain “why over three-quarters of prison suicides 
/ Occur under 45 years of age, whilst less than half the 
suicides in the general population fall within the same 
. period of life." He considers that this tendency is related 
to the offence, and that there is a “ greater frequency of 
suicide in the case of prisoners guilty of impulsive crimes, 
and more particularly of homicidal offences and crimes 
against morals." He says: “The part which emotional 
shock plays in the causation of suicides in prison is also 
shown by the fact that in nearly 40 per cent, of the cases 
the prisoners are first offenders, and further, by the fre- 
quency of suiciilc within a short time of reception." 

, In spite of the diminution in the number of prisoners 
received, some of the prisons seem during some part of 
^ the year to have inadequate accommodation. For in- 
stance, Frixton, w’ith 694. cells and 5 rooms, had at one 
time during the year 742 prisoners: Wormwood Scrubs, 
W'ith 1,419 cells and 4 rooms, had 1,430 prisoners. It is 
hardly necessary to point out the undesirability from every 
point of view of iiaving prisons overcrowded. 

A point not without interest for the taxpayer is the cost 
of prisons, and the returns from the productive labour of 
its inmates. A considerable number of trades are carried 
on in some of the prisons, and the benefit of the train- 
ing to tbe prisoners, both during their confinement and 
.afterwards when stri\ing to earn their living, must be 
’’considerable. The report on prison industries is full 
; of interest. The present industrial scheme has been in 
Operation for about fifteen years, and for the first time 
there is “an output of labour \alued at over a quarter 
of a million pounds." The aggregate value of the labour 
is estimated at £*256,822- Some of these items are, of'; 
. course, n\erely an estimate, as no money passes. For \ 
instance, the service of the prison is estimated at £“63,877 ; *• 
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this, we suppose, is the amount of wages which it is cal-, 
'culated would have been paid to free labourers to do the 
same work. This must necessarily be rather arbitrary, 
and does not in some cases seem to take into considera- 
'tion the board which w'ould have been provided for 
such employees. The manufacturing department earned 
fjfi22,47o; the farm, £Gt^62; and the building depart- 
ments, about ^64,000. It is satisfactory to note that a 
smaller proportion have been engaged in “the primitive 
forms of labour” of the low-grade industries of the manu- 
facturing department. The average annual earnings per 
inmate at productive work is estimated at 5^14:95. 4^. A 
summary gives tlie net annual charge per prisoner for 
cost of staff, maintenance and other expenses, after de- 
ducting the value of liis labour, exclusive of employment 
in the service of the prison, at /18:10s. gd. for local 
prisons; £22 : 6 s, 5J. for convict prisons; £61:125. 4^, 
for State inebriate reformatories; and £*33 : 9^. iid. for 
Borstal institutions. 


V.— THK INNS OF CHANCERY: THEIR ORIGIN 
AND CONSTITUTION. 

I N the May Number of last year, I endeavoured to lift 
from obscurity the origin of these legal institutions, 
which ultimately became known as the Four Inns of Court. 
These societies, as I there argued, sprang from the small 
communities of the Masters-at-law’ and their apprentices 
scattered about the City of London, in the enjoyment of 
the customary powers and privileges of a siudium generaUm,: 

The origin of those societies, eventually styled “ Inns; 
of Chancery,” is even more obscure. Several theories may 
^.be advanced. Tliey may have been indistinguishable froin^*^ 
fthe societies of the Masters-at-law: they may have been 
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contemporary but independent societies concerned with 
another branch of the legal profession ; or they may have 
been independent societies of a later growth, constituted 
after the model of an Inn of Court. 

Yet, so romplicated and nuitually destructive is the 
evidence that it appears hopeless to support any one of 
those theories as applicable to the Inns of Chancery as 
a whole. And when we remember that in the reign of 
Henry VI they numbered, according to Fortcscuc, no less 
than ten, and that a century or more separated the later 
foundation." from the earlier, a common oiigin appears 
improbable. It would appear much more probable that 
one theory is applicable to one Inn or group of Inns, the 
second to another, and the third to jet .another, 

Thavie's Inn. to which the Harl of Lincoln brought the 
professor." .'f the law to settle at some time between I2y2 
and his death In 1313. could scarcely ha\e bien an Inn 
of Chancery .at that date, or later, when in 1347 it sent 
out a swarm to the Temple, or when in 13.S3 it sent an- 
other .swarm, known as the Society of Lincoln’.-. Inn, to 
Furnival’s Inn, which later still moved to the .site of the 
present Lincoln's Inn. It was only after the latter event 
that I'uinix.'d's Inn berame known as an Inn of Chancery. 

Clifff>rd'>; Inn, as we know from the rec<.>rd, was demised 
to af'pfcuticii dc hamc in 1344, ue., to the advocates practis- 
ing in the Common Pleas. They paid a rent of £\o, similar 
in amount to that paid by each of the societies of the Tem- 
ple, Evidently at this date Clifford's Inn was not an Inn of 
Chancerj’. 

Both these societies, therefore, were originally what we 
should now describe a.s “ Inns of Court,” and judging by 
the rents reserved, was equal in numbers and importance 
to either the Inner or the Middle Temple. 

The term “ Inn of Chancery,” can, however, only be ex- 
plained by assuming some connection with the Chancery, 
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It has been suggested that \vc must look to the Chancellor’s 
Office, where the original and judicial writs were manufac- 
tured and elaborated, for the origin of these societies. 
Original writs were those which commenced legal pro- 
ceedings; judicial those which were issued in the course of 
litigation. The former were royal commaniJs, and as the 
Crown absorbed more and more of the business of the 
local and private Courts, new forms Ixjcame a daily 
necessity. The Chancery, as Lambard said, became ‘‘the 
forge or shop of all origmalK." It was in the 12th cen- 
tury that these original writs were chieflj manufactured, 
and it will lendily be understood that in th6ir elaboration 
the Chancellor lequircd the a'^sistance of a large staff of 
skilled clerks. I>y apprenticeship to one of these clerks, 
the fll^t principles of law and legal procedure might be 
acquired, and it would be quit** in acc*jrdance with the 
usage of the time if one of these clerk* masters in 
Chancery so to speak, gathered round him in his own 
house these eaily students of the law, 

Siniond’s Inn, Ijing between Clement's Inn and New Inn, 
is said to have been an Inn *if Chancer}, and is probably 
Fortescue’s tenth Inn. It was, according to some of the 
old writers, occupied by the Serjeants and Masters in 
Cb.incery. It is known that at one period the Masters’ 
office was situate in the Inn. I>v Coke's time it had passed 
out of e.xistence. If it was ever occupied by the Serjeants 
it could scarcely have been oiiginally an Inn of Chancery. 

The nearest approach to an Inn of Chancery, such as 
we arc contemplating, is Staple Inn, The wool market, 
with its Court of the St.ij)le in Staple Inn. would naturally 
attiact those apprentices of the law skilled in the Law 
Merchant. .\s late as 1516 this Coiiit i.s alternatively 
referred to as the Chancery’. In the early days when the 
, King’s Courts had barely differentiated and had no settled 
place, the judges of the Chancery and £.\chequer may 
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well have sat in the market-place to hear cases other than > 
those relating to merchants. In scores of instances the : 
' Chancery in the 13th and 14th centuries was held at 
' different places in the neighbourhood of Holborn. The 
Woolsack constitutes at once a survival and a connecting 
link bct>\een the wooden Bench, cushioned with sacks of 
wool, of the Court of the Staple in Staple Inn and the 
Chancer}’. 

But these facts — if indeed they can be so termed — are 
insufficient to pro\c that cither of these Inns in their 
inception differed Trom the Inns of Court. It is true that 
by the reign of Henry VI they all had become know^n 
as Inns uf Chancery occupied for the lno^t part by young 
students. ‘‘Here,’* writes I'ortescue, “they study the nature 
of Original :uul Judicial Writs, wliirh are the veiy first 
principle." of the law.’' Very naturally, the institutuuis in 
which this knowledge was a special feature were called 
after the department administering this branch of legal 
procedure. With the withdrawal of counsel from the 
smaller legal hostels to the larger, the title of Inn of 
Court would equally naturally be assumed by the latter, 
since from them only in process of time were selected the 
advocates who were authorised to plead in the Courts. 

Furnival’s Inn only became an Inn of Chancery when, 
at the commencement of the 15th century, the Society of 
Lincoln’s Inn abandoned its precincts for their present 
home in Chancer}’ Lane. This society, therefore, consti- 
tutes an example of the third theory, unless indeed the 
Society of Lincoln's Inn left some of its members in the 
old building to form a new' community. 

Of the remaining Inns of Chancery, New Inn, as its name 
implies, was one of the latest foundations, although, as a, 
society, possibly one of the most ancient. Its members f 
emigrated from St. George's Inn, situate within the City 
w’alls, in the Little Old Bailey l>etwecn the years 1495 and 
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1505. Of this society wc know nothing further beyond 
Stow’s statement, that it was ‘‘ thought to be the ancientist 
Inn of Chancery.” 

The date of the foundation of Strand Inn or Chester’s Inn 
as a legal hostel is unknown. It was originally the Bishop 
of Chester’s town residence, and here, according to Stow, 
the justices itinerant sat “in 1294 divers other times.” 

Of Clement's Inn nothing is known before Fortescue’s 
time. The earliest reference to Lyon’s Inn occurs in the 
Steward's accounts for the reign of Henry W Barnard’s 
Inn parsed into the la\\y<*rs’ hands ^hortly after the death 
of Dean Mackworth in 1451. How long hefdre this date the 
society had been in e\istence is unknown, but it is always 
described as the second Inn of (‘hanrery. 

So far, then, as ue ha\e an\ direct evidence, therfe is 
nothing to show that the Inns of Chancery, with the 
doubtful excepticjns (»f Simond's Inn and Staple Inn, dif- 
fered in any wa\ in tlieir inception from the Inns of Court. 
And if we compare the respective Ci>nstitutions (*f these 
two classes of lIl^tltutlons, there is nothing in the essentials 
to distinguish the one class Iroin the others. 

In the Brincipal and twelve Rulc'^ or Auhe of Clifford’s 
Inn, the Principal and tw'elve Ancients of Barnard's Inn, 
the Treasuier and twelve Ancients of New Inn and of 
Lyon’s Inn, the Principal and twelve Ancients of Staple 
Inn and of Clements Inn, the Piiiieipal and Fellows of 
Thavic’s and of Furnival’s Inn, we have a close analogy 
to the Principal and Felh)ws of the eaily Oxford Halls. 
They arc the pioduct of the same social Unves and cliildren 
of the same ideas and of the same period. 

In the heads of these societies we rec(\gnise the person 
responsible to the lantllord for the rent of the houses hired 
by these little companies of lawyers, cKrk*^, and students. 
The title of Treasurer is the modern cqiinalent of pensioner, 
Anglo-French for “ pa\ ments-oftker," one who receives 

13 
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contributions. This term, common to all the societies and 
variously spelled in the MSS. as pcucou, pcncion or pension^ 
is of course derived fri>m the Latin peusio from pcndcrc^ to 
..weigh or to pay. In the earliest records of the Inns of 
Court — in those of Lincoln's Inn, to be precise — the pen- 
sioner had already sunk from the leading position. But he 
was still a Bencher. It was his duly to collect the subscrip- 
tions from the members of the house, out of which he paid 
the rent of the Inn, 

At Barnard’s Inn the meetings of the go\erning body 
for the conduct of the business of the Inn \\ere sUled 

pentions.” The similar meetings at Giay’s Inn aie still 
called pensions, the proceedings of which are lecorded in 
tlie “Pension Book." In the of j»en-i«*nor was 

abdRshed, and his duties transferied to the steward. It was 
subsequently revi\ed foi a time willi uduct‘d At the 

Inner Temple, at the coinmeiict*meiit of the Keeoids. the pen- 
sioner was still one of the leading otficers of the house and 
presumably collected the pensions. At the Middle Temple 
at the same period the office had disappeared. In all the 
greater houses the title of “Treasurer" wa.-» a conipaiativcly 
^ late innovation. 

At Staple Inn the pensioner was enm of tlic twelve 
Ancients, to whom was entrusted, subject to the super- 
vision of the Principal, the general control of the Inn. The 
pensioner was also one of the twelve Rules at Cliffoid’s Inn, 

• appearing there under the title of “buisar" — another link 
with the Oxford Halls and the Gild. 

To the Pensioner, Treasurer or Principal then was com- 
mitted the management of the society and the control of 
its members. This individual was piobably already of pro- 
fessional standing either as a practitioner or lecturei . With 
him in the couise of time would naturally be associated in 
I" the government of the society, some of the elder members 
Styled ancients, rules or grand-fellows — f^nhernatorc% rectores* 
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The Ancients of Barnard’s Inn were originally styled sages ' ' 
t'jttres from the oath which they took of allegiance to the. 

' society, and not to divulge its secrets or do an)’thing to 
the hurt or injury of its members. Thus they are frequently 
, referred to as “ the sworn fellowship,” in distinction to the 
, ordinary fellowship of the House. This oath is reminiscent 
of the Gil<l. They bocrime known as the “Giand Corn- 
pan}'.” A document headed “Les Nosme:: dez sagez Jurez," 
of the 6th year of Hdward VI, contains twenty names, but 
in one headed Les Noms de Vrinctpal ct dc sages Jures," 
dated October 19th, 1559, only twelve names appear. The 
same number appears under date 1632, and docs not appear 
to have been subsequently exceeded. The higher number 
doubtless included honorary members comparable to the 
associates of the Bench at the Inner Temple. ^ 

At one time one of the Ancien<s appears to have acted as 
gtihernaior or deputy-principal, an office which, after falling' 
into disuse, was subsecjuently rc\ived merely pending the 
election of the Principal. This officer may be compared 
with the Gov«Tnor.s of the Inner Temple, the Rulers of the 
‘ Middle Temple, and the Rectors of Lincoln’s Inn. 

The only other official, e.xcept the servants, was the Clerk 
of Initiations, whose duty it was to enter in the Records the 
names of the newly admitted students. He was .selected from 
the Grand Company and was later known as the Secretary. 

The Ancients obtained entrance to the Grand Company 
by co-option, a custom observed at Clifford’s Inn and pre- 
sumably at all the others. This was also the rule with 
the Masters of the Bench in the Inns of Court as with 
the Fellows in the Oxford Hails. Very naturally these 
Ancients acquired certain e.xclusive privileges. The Rules 
at Clifford’s Inn were admitted to chambers without fines, 
a custom answering to “ Benchers’ Chambers in the Inns ^ . 
j of Court. They were e,xempt from many duties which felt,'^^ 
V'to the lot of the less favoured fellows. 



196 


THK INNS or CHANCERY: 


In every case, it will be noticed, the governing body 
consisted of a head and twelve associates. (Is there any 
significance in this number?) The Saxon Gilds, it api)ears, 
originally containtnl thirteen members only, a principal and 
twelve associates, in imitation of Jesus C'hrist and the twelve 
Apostles, with one sister to represent the Virgin Marj.' 

Tjiis number, in the case of the Inns of Chancery, can 
scarcely be an accident <‘r a nuuv coiTu iilenci^ If it has 
any connection with this anthropomorphic stage of ideas, 
the I2th, or at the latest the i jth century, must be .iS'Migned 
for the origin of these socit tu's. 

The remaining membtts of the Inn^ wen\ as ;i lule, 
termed son'i, fellows or C(Uiipanion^. In this tlie\ dilfered 
from the Inns of C\>urt, when- the leim w.l^ used to de- 
si^ftate all the members of iho'-i* •-(x ii ih‘s. At Tliavic’s 
Inn and Furnivars Inn, howe\tr, tlu‘ word wa*- confined 
to the ruling body, as in the Oxford Halls. At the foimer, 
the ordinary members were known as the “juniors." wdiich 
W’as also the official title at Stajjle Inn and at ('lifford’s 
Inn. The latter w(*re fieqnently drscrihed as the “ Kentish 
Mess,'* but what was the comu*ction of tln^' society, if any, 
with the connly of Kent, p mains a matter hu conjecture 
only. 

The Juniors of Staple Inn W’cre aKo ki’own as tlie Grand 
Company, or loss frc<jucntly as the “Sworn ('omi)any,'* 
indicating that an oath ot allegiance and si-rrery was 
originally impose<l upon all membeis at their admission. 

At Clement's Inn the ordinary rnt^nibers w'cre officially 
styled “ Cominoneis." This distinctive* term occurred at 
Clifford’s Inn, where we find tlie Juniors differentiated as 
Gentlemen Cornrnrmers an<l Common Pensioners. The 
former enjoyed ceitain excmpticms from the legal curri* 
cuhim and probably paid higher fees, Both these classes 
were a usual feature of the Oxford Halls. 


* and Mi(U. Afch, Sot.^ IV, I. 
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In all .the houses the ordinary members fell into two 
divisions — those under the Bar, and those outside the 
Bar, i,c.y Inner and Outer Barristers. The former were 
required, after they had l>ecn admitted six months, “to 
carry on all manner of learning in the same term that 
appertains to an Inner liarristcT.” and after they had 
been admitted one year and one day, “to carry all 
manner of erudition or learning of the said Inn that 
appertains to an Outward Barrister,’*^ 

These t(M’ins, Btir, Inner, and Outer Barrister, are used 
in precisely the same sense as in the Inns of Court. The 
Bar was a form in front of the high taUe, representing 
the Bar of a C(nirt of law, outside which counsel stood. 
Upon this form at tlie moots, sat at either end a senior 
student representing the leading counsel for the plaintiff 
and defendant respectively, whilst two junioi students, re- 
presenting their junior counsel sat betw^een them. Hence 
the ttrmb Outer and Inner Barristers. 

There was yet a further distinction lK‘t\\een the ordi- 
nary nK'inbers. In the lime of Klizaheth, as w’e learn 
fioin the official return of Edmuml Ashfield, Principal of 
Barnard's Inn about the year T5.S5, there wi.re two classes 
of students— those who resided m the Inn, and those who 
kept their terms but resided outside. The latter at this 
date numbered 72.- As we know’ from another source 
that the total number of members for the year 15S6 was 
112,’^ the number in residence would amount to 40. 

The total membership of the other societies was at 
this date as follows: — ThavieV, 40; Fiirnivars, ho; New 
Inn, 80; Clement’s, 100; Clifford's, no; Lyon's, So: 
Staple Inn, 145. 

At Cliffoid's Inn all members of the Inn, whether in 

^ Rules anti ReguLuions ol CliflurciV Inn, /«-•////. Kdw. IV. — MS. in the Inner 
Temple Library. 

'^Burleigh MSS. ** Ldii.sihmnc Ms. 47, tos. 113, 114. 
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residence or residing “ in the City between St, PauVs 
. and Temple Bar/’ were required to be in commons/ 

In the election of tlie Principal, the democratic practice 
•prevailing in the earlier mediaeval institutions survived 
. in some of the Inns. At Staple Inn, for instance, the 
, Principal was elected by the whole society, and might be 
, elcc^d from the ranks of the Juniors or of the Ancients* 
Usually, one of the latter was chosen in tlu‘ order of seni- 
ority, but there were exceptions. The election w^as triennial* 
The Principal of Clift\»rd*s Inn was at one time elected 
for life. In the complaint to the Masters of the Bench 
of the Inner Temple in 1615, ajzainst the Principal for 
misappropriation of the funds of the society, it was stated 
that he had held oftice fi»r forty years. By an order of 
1668, the f»ffice was limited to three years ,>nl\. In the 
disputed election <if 1^77, the judges decided that upon a 
vacancy, by the ancient constitution, three persons nomi- 
nated by the rulers ought to be submitted to the 
commoners for election. This appt‘ais lik(‘ a compro- < 
mise between tlie claims ( f d« moriacy and autocracy. 
Notw'ithstanding the rule of ibbS, the old custom of re- 
electing the outgoing Principal w.is coPtmu<*d, and from 
that dilc to the death of tin last Principal in i8qo, only 
twentv -c»ne pelSon^ occupied this office. 

The course of event'' at Barnard’s Inn wa-^ veiy similar* 
In the election of Laurence Littlcr by “ the sworne com- 
pany’’ in 161 y for five \ear.s, we have the first intimation 
of any limitation upon the period c^f office. The next elec- 
tion w'as that of John Wickstead for five years. Upon the 
expiration of this term he was re-elected for three j’cars, and 
an Order of Pension was then passed “ that none hereafter 
shall be chosen to the place of Principal of this House for 
above the term of three years in any new^ election.” In 

' the disputed election of 1641, after hearing all parties and 

’ . \ 

1 Rules .iiid IvL^'ulatiuns, Rule 22 . 
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'examining the Books of Orders of Barnard's Inn, the. 
Benchers of Gray’s Inn decided that the election should ■ 
continue in the hands of the Ancients only,' whereupon the 
latter elected Robert Morse. This decision was observed 
till i66g, when, at the instigation of the society, it was 
agreed that the Grand Company should select three names 
from the Ancients from which the Companions should elect 
the Principal.* 

It was also agreed that the Principal upon his election 
should pay his footing in the sum of 3^5 at the least, “ac- 
cording to an ancient order, whether he should take office 
or not.” This custom may be compared with the obliga- 
tion of the Treasurer at Lincoln’s Inn to give a supper or 
suppers during his term of office. It is also evidence that 
the same nicthods'of enforcing the duties of the House upon 
its members were employed as in the Inns of Court. 

The order issued by the Benchers of the Middle Temple 
in 1675 that the Treasurer of New Inn should be elected 
annually by the .Vneients, and should give security for 
presenting true accounts, to be approved by the Treasurer 
of the Middle Temple, indicates both a change to a more 
autocratic system and to an increa'^ing exercise of authority 
by the greater house,- 

Admission to an Inn of Chancery, as in the case of the 
Inns of Court, was of two kinds — general or special. At 
Barnard’s Inn the fee for the former was for many centuries 
3s. 8rf., a figure so small as to indicate a very much more 
remote origin than the middle of the 15th century. The 
sum for special admission varied from 12s'. Sd. to 13s. 4^, 
and 16s. 8rf. The privileges varied also. In 1546 Edward 
Wayland, for instance, on special admission, was relieved 
from attending the exercises of learning in Hall, from bear- 
ing office, and from keeping commons against his will* 

* (iray^ Inn I’cnhion \ol. I, 347. ■■ 

M. T. Rec., Vol. Ill, 12 ^S, 
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This corresponds with the position of Gentlemen Com- 
moners at Clifford’s Inn, where, in the reign of Edward IV, 
the special admission fee was 40s. and the general los. 

In the “ gaudies,*' social and convivial entertainments 
given by the students upon their admission, which are said 
to be of immemorial anticjuitv, we find a feature common 
to the Inns of Court and the Oxford Halls. The, dinner on 
Call-night at the MiddK‘ Temple constitutes a survival, 
and the name it^^elf is still used at Oxford for another 
and superior form of inlertamment. Sucli feasts were a 
distinguishing niaik of tlie Anglo-Saxon (iild. They had 
become so disonlerlt at Ihiinard's Inn that in 1659 
they were prohibited under a penalty of 40s. Never- 
theless they appeared to ha\e continued, f(U* in 170(1 the 
following ordtu* was issued : — ‘‘ 1 lie cu'^lcnn (>f giMiig a 
fowl ai'd wine at initiations is hereb\ abiogated. And 
orden d that two quaits of wim* onlv be gi\en to each 
mess of four men Iw two Gentleim n being initiated." 

To secuic the go«Hl beha\ lour of its menibeis. bonds 
with one f»r nn^re siinties weie rupnn'd upem admission, 
as in the gn alei H(»uvi*>. At riarnanf' Inn a Ixuid of £20 
with one and somrUiiUN two -uretit > wn.'> essential. This 
served the double purpose of ahording r’i‘curit\ fu' pavment 
of all {Junsi'Mis, lomm-jns, battels, lino, and ameict m<-nts, 
and fox the dm puformance of dutn s. (iocnl conduct wa.s 
enforced by fines, r. g.. for striking iht* cook in the kitchen 
at Barnard'-* Inn, a Mr. Bdlamv, was in 1601 fined 3s. 4c/., 
and a further Gd. for abusing ont of the Ancients wdio had 
remonstrated with him. For attacking Symon Mountford, 
a fellow’ member, in ififio, by striking him on the head with 
a pewter pot, in the kitchen of Clifford’s Inn, John Ferrers 
w’as fined 50s. For more serious offences the punishment 
was expulsion from the Society. 

The order in Hall was precisely the same as in the Inns 
of Court. The Frincipal and Ancients occupied a table 
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at the ujjper end of the Hall known as the Upper Table,, 
when they met daily in Term, whilst the fellows sat at 
the side taf)Ics. At New Inn, for instance, there were four 
official tables. The Treasurer and Ancients constituted the 
“ Head Table.” The next table was called the “ Round 
Table,” the third the “ Mess Table,” and the fourth the 
“Long Table.” The second and third tables were com- 
posed of twelve members each, the last of an indefinite 
number. The “Round Table” probably consisted of Utter 
Barristers. ICvery member was <juahlied- to sit at the 
“ Long Table.” The usim! meals were dinner and supper. 
At ('lifford\s Inn the forrniT w’as served at .eleven o’clock 
in \’acation. and at twelve m Term, in order to accom- 
modate th(jse attending tlie Cc)urt>. Supper was at six. At 
Barnard’s Inn suppers were in lOoj abolished. The fare 
at dinner consisted of mutton and beef, roast or boiled, 
wdth broth; and on Saturday, milk ponidge and salt fish 
with butter and eggs. The steward was allowed 7^. a 
head for eveiy flrsh day, and i\J, fi^r Saturday. Each 
member at Clifford's Inn juiid thirteen pence towards 
the provision of ptwter for the table. He was required 
to have in the kitchen “two plates and dishes (T pewter 
every diiy for his own use.” 

From the evi<lence affoideJ by this cursory siirNey of 
the chief characteristics of the Inns of ('hanceiy, it seems 
impossible to resist the conclusion that (uiginally such of 
them as e.xisted in the T.|th century were indistinguish- 
able from the Inns of Court. Any apparent difference is 
due to the fact that they retained to a later date the 
more primitive and democratic constitution and customs 
w’hich the greater houses once enjo}ed and lost in their 
larger growth. They lemaincd up to the end of the i6th 
century essentially educational institutions. They consti- 
tuted preparatory schools of law' to the Inns of Court. 
Throughout the Tudor period the old custom of a Bar 
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. Student entering an Inn of Chancery, and passing througli''' 
. its legal curriculum, \\as generally observed. Even up to, 
the first half of the 17th century we find the governing 
bodies endoavoiiring to retain the Inns for students, and 
, to exclude the practising attorneys,^ who eventually, as the 
educational system broke down, invaded these societies and 
obtained the control. 

Further comparison between this sjstem and that in- 
vogue in the Inns of Court cannot be undei taken here* 
It would lend additional weight to the proof of a common 
origin from the early huv schools in tlu‘ City. 

llVGll H. L. HhLLOT. 


VI.— CCKRENT NOTES ON INTEKNATION.VL 

L.V\\'. 

The Sovereignty of International Law. 

A juridical Protect, putting it on lecfjrd that the action 
of Italy in in\a(ling a Turkish pn wince at 24 hours’ 
notice, for the satisfaction of claims whith were eminently 
matt^T for arbitration, is a blow to the «:ov<*reignty of 
International law, has been signeii in a \ery sht^rl space 
of time by nearly a hundred ICiiropean and American 
authorities on the Law’ of Nations. The instrument is 
worth setting out in full : — 

\ p hlDl* il I’lvOlF^l 

WB “lilE UM'ERsIONEP, 

ConMcK'ring that inli.u the ].av\ Nation^, if nut iimiIc the suiiject 

of prompt aid cmplutiL pruitM, luid !♦# Kfumt r.il ; - 

Gmsidrrinj; lhal hy AiPi-lt. 2 *-f tl»i (’onwntum of 1899, for the ’ 

I’acific Settlement of Intmwijon.il I s. tin* Kingdom of Italy agreed with 
the Subhine Port and witfi tin* otii< r signatories to tliat Treaty, that Iiefore 
proceeding to ^ar in future e.isrs ul serious disagreement or conflict with 
Turkey, slu WfHild, a« far cm miisi.ince'* allowed, ha\e recourse to the good>,^ 
offiuh or med.ation uf one or more friendl) I*(»wers ; — 

* For iroirinrr, an «>rdei was made in ih29 at iJurriard’s Inn, fur “Mr. lJarve)^% 

late student ol tliat house, to gi\e up hi.- chambers, as he practised as an attorn^.^t^ 




!' CURRENT NOTES ON INTERNATIONAL LAW. ’ • 20^ 

« / ■ 
onsidering that by Article 8 of the same Conv<*ntion, Italy joined in 

recommending a system of “ s]x:cial *’ mediation rlcsigned to avert armed 

conflicts 

Consi(lering-“(wliilst we scnipulmisly refrain from offermg any opinion as 
to the niciits of the dispute between Italy and Turkey) -that the grievances 
alleged to have been sustained by Italians in the Ottoman dominions are in the 
main and in principle <i) complaints by individuals against individuals, and 
(2) complaints of diHicuUics placed in tlie way of obtaining ecunonne arivan* 
Cages; and dial they arc, as such, eimni*ntly fitt<*il for decision by Arbitration, 
and the aw aid of moderate damages ' sb» mid Turkey cvenlu.iny be found 
responsible ; — 

Considering that no mobilisation or arme<l bo«ililitiea were or had lieen 
threatened by Turkey again -^t Ilal> 

(^)nsllK•rlng that, without projNiVmg unj reference to the go*Kl riflices or 
mediation of fiier.dl) iNiWer*., or t«» Arbitration, the Italian ^Government has 
at twenty “four hniirs' nolifi.* commenced liosiilitie-^ agaiO'^t Turkey, and has 
occupied the piinci{ul Town** <»f the littoral of Trijsdi ; — 

A[){iiei lativc of tin great work ndoniplisheil by Italian .Statesmen and 
JiirtNls siich a** (lenlili, I'lerantom, I'iops and .Mancir.i. for the furtherance of 
the authoiit} of Internatioital Uiw and the* ^ub^titlltll»n of the reign of Law 
for that of force in International relations, and mindful of the* leinarkable 
letter of Signor Mannni, wntnn jiisi IktIoic h:s dt cease to the Institute of 
International Liw, in which Ik* declared that his life was ilevotcd to three 
reforms, of which the thud was “ t/rv// a.'nw i/t* /a i^utrre aver 4 ' ncours d 
rarbitra^^t 4 * Jtf O'uftifs ifiUrmt/wfiat/A and the* earlier 

letter of 1S77, addressMl to il'c s.nno hod>, in winch he spoke (‘f “ /cr 
grands buf^ de la jtnit^e tnftnta^icnale tS •/> la patx^* as the guiding principles 
of Italian jioliry (“/Ar/n*, att Nnliiu dc 7 uisst:iu\: ./«/ mcnatcni U tfpos de 
VEufopt\ n\i pa\ d an/te t/tu de xJih,’ttnr pat c/?ro/j a faire 

cessey It'i xala/f/tfJt dt la d tL'fabltr la /t(iN;i/:\W a/t 4 f l,i ts r///r- 

ablei de la tu\tice^ it d ttavadhr pettf 4* //ty/ *• dc la \ — 

Foi these ieasi>n.s, are leluctauih CirtiiiK'Iled to enter a pri>lest against llie 
action of llie* Italian tio\ eminent in liie pienust-s as in ili'^-accord with the Law 
of Nations, with the woik of Mancmi and other groat Italians, and with a 
just regard for national good faith ; »s calciilateil to ihiow dcscredit Kin treaties 
and on the beneficent piogress of aii.ingcine*nls for the peacelul settle'incnt of 
disputes, and as lending to throw luck the cause* ol I’eaLe ami Civilis^ilion m 
Eurojx* and in tlie whole world. 

The signatories comprise Lords Avebury, Courtney and 
Weardalc, Sir John Macdoncl], Sir John Gorsl. Sir John 
Glover, Prof. W'ostlake, K.C. (Past-President of the Insti- 
tute of International Law) ; Prof. Goudy, General den Beer 
Pocrtugacl, Prof. Harburger, Judge Beichniann, M. L6on ‘ 
de Montluc, Prof. Meurer and Dr. Kahusen (Members and 
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Associates of the Institute of International Law) ; Profs, 
de Bocck (Bordeaux), Bureau (Parish Mahaim (Liege), 
J. H. Morgan (London), Schiicking (Marburg), Verijn 
Stuart v^Tioningen), Xieinexer (Kieb, Soml(> (Kolosvar), 
Pitt Cobbett (Sydney), Kelicn (Strasbuig), Tilsch (PragiuOi 
Holt;:ol (Stuttgardt), K. Vainbery (Pestli), de Ser^ijin 
(LyoiO, Hrabar (Doipat), Lentner ilnnsbiiickb and von 
Ros/kowski » Lemberg); Dr. Hindenberg (formerly Attor- 
ney-General of Denmark), and M. de Lev.il (Brussels); to 
whom may now be added Hon. ICx-Ju'^tice Brown (U.S.A. 
Supreme Court), Hon. S. A. K. Pillsbiny (I'\-Atlorney- 
General, Ma'^sachusetts). Judge Harrington Putnam (Su- 
preme Court of New York), Judge St*>ckbridgi‘ (Maryland 
Court (‘f Ap[Kal), Hon. T. Z. Lee (I'ellow of University 
of Boston), Hon. E\ereit P. WherUr, Dc.in J. D. Lawson 
(Unh. ‘'f Miss.), Professors C. Noble (ri*egor\ (W'aNhington), 
Evans (Taft*sb and Loren/en (\Va>h.‘. and o\ei lifty others. 

It is a somewhat uiiexptcted iisult of the foundation 
of the Hague Tnbun.d, th.it on an orea^ion of lhi'> kind, 
when there is tin' guatest neid ff»r }»I.iin spealnng on the 
part of the be'^t <pi:Llin<'<l authontie^. >o inaiiv <'»f our lead- 
ing inlei national lawyer-, iiiid their tongues tied, b\ Mrtue 
of their cpiasi-judicial position as iii<_irbers (»f that Court, 
True, the Court is only a panel* and it is twent\ to one 
whether any gi\ ell member will be selected as an aibilrator 
in any given case. But a profe-sn>nal feeling, which we 
cannot but consider alU'gcther misphicid, leads many of 
the eminent rnembei.-^ of the panel to import into their 
interpretation of their duties the ideas of legal propriety 
which would naturally guide their (onduct in regard to 
municipal litigation. An international contest is not a 
municipal litigation. The chief duty of a great interna- 
tional lawyer is not to model his conduct on tlie rules of 
municipal etiquette, but to e.xert his influence fiorn the 
outset on the side of justice. 
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The Savarkar Case. 

Having had an opportunity of inspecting the cases pre- 
pared in the above arbitration by the British and French 
Governments respectively, we can only re-affirm our con- 
clusions printed last May (and in November, 1910). Britain 
(it appears) relied strongly on the Lamirande Cme. But 
obviously, there is a very great difference between the sur- 
render of a man by an ill-informed poliecman and the like 
surrender by the Governor-General of Canada, the highest 
representative of the Crown in the locality. Had Savarkar 
been given up on a formal application to the President, or 
even the local Prefect, a very different situation would have 
arisen. 

Extreme e\cejiti>>n must be taken to a word in the 
Foreign Olhoe letter of J4th September, 1910, which 
refers to “the Indian itiminal, I). Savarkar." .Vs Savar- 
kar had not been convirled, that was, to say the least, a 
highly improper expres-sion. 

The really strong point in the British case was the fact of 
informal coininunications having passed between the British 
and I'reneh police. But what do they come to? Merely 
that the French engaged to take measures to prevent 
“ incidents ” occurring during Savarkar's stay in the port 
of Marseilles — not that they would create them. These 
assurances were amply satl^tKd by the exclusion of Hindis 
from the neighbmiihood of the ship. The British reply 
(p. I j) itself delicately puts it that “ it seems difficult to 
contest that the correspondence .... constitutes 
thing which Great Britain is entitled to consider as an 
arrangement of some kind ” ! The subMeipient attempt to 
construe it as a definite agreement to prevent Savarkar’s 
escape is sui>portcd by no cogent argument. In stating 
that the Lamirtindc Case forms the sole precedent for the 
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demand for rendition of a prisoner irregularly extniaiwai" 
the Britisli counter-case appears to overlook the process., 
of Peter Martin, so often cited by us. No one app>ears 
to have referred, either, to the Leon XIII. Two useful 
cases are cited m tlie counter-case which support our 
contention that the irregularity of e.vtradition does not 
aifect the po\scr of the Coiiit before which the accused 
actually comes, to deal with the case. These are Ex p. 
Scott ([1829], g B. iS: C. 446) and Sinclair ([1890], 17 
Rettie, J.C., 38). See also R, v. Lesley t[i86o], 29 L. J., 
M. C. 97I. 

It should be observed tliat the argument seems destitute 
of merit which is soiiietiiiies employed, that, whether or not 
an infraction of French so\ereignty had been committed, 
no rule of I..ternational law required .Savatkar to he given 
up to Fraiiec. It would seem, on the contrary, that Inter- 
national law is not satisfied with laying down an arid 
principle, but that when it is infringed it requires the 
parties to be put as far as possible in tlie same situation 
as they w'ould have been, had no infringement taken place. 
The Greeks wanted Helen from Troy: not damages 
for the loss of a minx. It may be added, in conclusion, 
that the IZnglish cum w.as remarkably well got up and 
presented, though we feel some surprise at tiie statement 
that the acts of British subjects in kidnapping an accused 
person in America “ constit’.ied a crime by the law of 
England” (p. 50). Our impij:>sion was that the Criminal 
law of England did not apply (except in a few cases) to 
British subjects abroad. I 

The Three>Mile Limit. 

The Russian Government some time ago issued an Ukase ‘ 
interdicting the use of the waters bordering on the pro- • 
vince of Archangel for a distance of twelve nautical miles ^ 
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^ from shore. As British fishermen resort to this region in 
‘. quite considerable numbers, Sir E. Grey very properly 
‘’’entered an emphatic piotest. Other countries no doubt 
joined in this step. Until recent years the three-mile limit 
was universally accepted without question. The older 
principle of taking the extreme range of heavy ordnance — 
always an uncertain one — had been abandoned. The 
Russian jurist, de Martens, however, took a strong view in 
favour of considering the limit as extended to ten miles, 
and gave effect to this opinion in his arbitral decision in 
the Costa ]tu\i Packet Case. But in the Behring Sea Arbi- 
tration, and in the recent XeiLfouncUand Fisheries CasCy the 
established limit of throe miles was treated as the legal one. 
On very many r)crasions the British and United States 
Governments have 'oificially adopted the doctrine that 
the three-mile limit is recognised by tlie Law of Nations. 
Even in the face of giave inconveniences the doctrine has 
been iiphehl ; as in the case of the Moray Firth Fisheries, 
where the British Government released a Norwegian master 
who had been sentenced to imprisonment for trawling in 
forbidvlen regions outride tile tliroe-mde limit. Clearly this 
was hard on I^ritish trawlers, whose personal subjection to 
the jurisdiction excluded them from the forbidden waters; 
and Grimsby raised her voice in lamentation accordingly. 
Yet the Government adhered firmly to its attitude. At the 
Newfoundland arbitration, Lainrnascli, Drago and Lohmann 
agreed in ascribing legal to the three-mile limit. A. 

contrary view was long held by Spain, but her claim was 
never submitted to by other nations. Nor can the Russian 
action be supported by any prescriptive right to treat the 
White Sea as mare clausum. It may at one time have 
' been so; hut close seas are out of date. 

/ ’m,' 

The pessimists who explained at great length, during 
last year's discussions on the Declaration of London, that/ 
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diplomatic pressure was never of any use, may consider 
the effect on their jiosiiion of the fact that Russia is now 
understood to have withdrawn the objectionable Ukase in 
deference to tlie universal protest against it. 


Nationality and Naturalization. 

Sir Edward Grey's eontention in the House of Commons 
that a Hritish subject was aiu the less a Rritish subject 
Ixicause some foreign power claimed her as a subject too, 
has occasioned some ‘'iirpiise. Yet that seems to he the 
ground on which, last August, he juslitied his complaisance 
with the RusMan Guvernmeiil m the case of Miss Malccka, 
who had been detained in prison since April on susjiicion 
of revoli t’onarv {>iopagandism. She wm-» born m I'ngland, 
and, Oh our principles of nationality, slu' was a Hritish 
subject, natural-born and n«:t natuiali/t‘d, whether other 
governments liked it or not. Yet Sir E. Grey said: “The 
Russian Government have a strong ca.'-e for as'^uming that 
Miss Malccka is a Russian subject.*' He went on to speak 
of her father nc»t having obtained licence to einigiate from 
Russia, but when Mr. Morrell pertinently n inindcd him that 
it was Miss Malei La's iMtionality, and not Oiat of her f.ithcr, 
that was in que.sii(jn, he did not pursue the subject. It may 
quite well be lliat if a foreign country affects to treat as its 
subjects all the descendant'^ <»f its subjects, S(une indulgence 
should be shown to it when ledamations are made, liut 
that is a very differeiit thing from entering upon discussions 
with such a government as to pedigrees and licences. It 
ought not to be the subject of argument at all, wdiether a per- 
son born in Britain is of British nationality, an<l entitled to 
the protection of every other Briton, It would be quite a dif- 
ferent state of affairs had we naturalized a foreigner. There, 
on adopting her, we take her out of the national system 
which was hers before. It is natural and right under such 
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j^'dfrcumstances to enact that, within the limits of her former 
Estate, she shall not be entitled to tlie benefits of British 
nationality. We do not desire to prejudice the original . 

. country of her nationality by our unilateral act. And so 
the Naturalization Act, 1870, provides. But it nowhere 
enacts the very different and startling principle that a 
natural-born British subject is disentitled to that status 
when within some foreign country which chooses to re- 
gard her as its own. The contention that Miss Malecka's 
nationality was not Russian, even by Russian law, is 
therefore superfluous. It is nevertheless interesting. It 
turns on the assumption that the lad3’s parents had never 
been validlv married, but the}' were married in England. 
Though lilngland was also their domicile, the proper law 
by which to regulate their capacity was, on Russian prin- 
ciples, the law of their nationality, and this does not 
admit marriage betuecn an Orthodox and a Catholic 
Christian without licence. No licence had been obtained, 
but surely this was matter of form only, which the lex loci 
and not the loi penonnelie must regulate ? 

But let tlie inculpated party be as British as she may, 
there seems little ground for frenzied reclamations on her 
behalf. When the House of Commons’ interrogations were 
at their high pitch she had been detained sixteen weeks. 
In the contemporaneous English papers, statistics were 
given of over a hundred persons detained for a like period 
in England during one year, awaiting trial at assizes. 
Forty-eight of these were eventually acquitted. The de- 
mand on Russia that the case should iinmediatel}* be 
brought to trial was, therefore, destitute of all foundation 
' or excuse. Tlie accused had admittedly been to some 
extent concerned' with revolutionaries: there was a case 
^'for inquiry ; and it would manifestly bo ridiculous to insist 
^tbat the inquiry should concluded within a period shorter ' 

14 #. 
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than that for which wc are accu*;toinc(l to detain prisoners 
merely to suit our antiquated assi/e arrangements. 


Angrlo-American Arbitration. 

In one or two directions the pn^j^ress of aihitratioii as a 
means of decidin.i^^ difficulties between the United States 
and Groat Britain, has received a cht*ck through the 
action of the United States’ Senate. The Senate was 
supposed to be hostile to the conolusit>n of a lrt‘aty of 
arbitration with tin ally of Japan. I'o reinovi* all oppo- 
sition on that sci^re. Great Britain, with no great chivalry 
towards her ally, procured the insL*itnui in the instru- 
ment renewing the J ipane^e alliama*. of a clause to the 
effect that its provisions >h.)nltl not be called into play 
in the rise of an attack or aggrts<it)n b\ a third party 
with which Britain or japan liad “a geinial treaty of 
arbitration." A curious ]»roviv;i()n. tins: for the treaty of 
alliance only comes into pla\ in t.i‘-e< of wanton aggres- 
sion or unprovoked attack. WliV wanton aggiussion and 
unprovoked attack are any the kss dangereais, or any the 
more excusable, because committed by a nation which has 
concluded an arlutration tieaty, il i.*. difficult to explain. 
But Japan was complaisant, and ihe remt)te po';sibility of 
Britain's being drawn into war on her account, through 
the wanton or unpiov'oked action of the Uoitecl States, 
was thus removed. 15ut tie- Senate soon found another 
pretext. Was the new treaty to endanger the Monroe 
doctrine? If not, the Monroe doctrine must In- expressly 
recognised by Kiirope, which is impossihh*. If otherwise, 
the Senate could not cons^dentiously adopt it. . Besides, 
in accepting the arbitration treaty, was not the Senate 
signing aw'ay its treaty-making powers ? llach submission 
to arbitration is an exercise of the treaty-making power:* 
as such it ought to be as.sented to by the Senate. And if 
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SO, arbitration could be refused whenever the Monroe doc- 
trine was a point at issue. This privilege, the Senate 
held, must be maintained in clear terms. 

At the end of July, the New York papers were acclaiming 
Mr. Taft's treaty, then duly and dramatically signed, as his 

imperisliable ” monumtuit. A fortnight later, the Senate 
had refused even to suspend discussion of the instrument 
at the President's request. Anti so the matter rests until 
next Session. Meanwhile, Mr. Roosevelt (a Nobel Peace 
Laureate ’) vigorously denounce'^ the ** imperishable monu- 
ment " of his quondam associate as contraiy to the first 
principles of patriotism ! 

Canadian Navy. 

A ctirious set of regulations was piomulgatcd in view of 
the Canadian elections. It was aimed at by the Imperial 
Conference, and is intended to deal with the difficult 
question of the powers and rank of Imperial and Canadian 
officers when ships of their respective naval forces find 
themselves in company. The logical ('onsuquence of in- 
depeinlent colonial navies is separation : there need be no 
mistake about it; hut, meanwhile, difficulties must arise 
wdiich tlie Memnraiidum innv under ct)nsideraHon purports 
to solve. It does not appear that it solves them veiy satis- 
factorily. Without any desiie to carp, it may be said that 
the memorandum opens up a vista of confusion which can 
only end in conflict. 

As ficqiiently occurs, the Memorandum directs itself 
to laying dowui a principle and then derogating from 
it. The naval service of Canaila is to he iinJei the ex- 
clusive control of the Canadian Government. Bui its 
training and discqdine are to be “geiuTally*' uniform 
with that of the ImjHTial force, and the shii)S are not to 
be sent to a foreign port without the concurrence of the 
Imperial Government. When their ships are abroad, their 
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officers must report to the Imperial authorities, and must'^ 
obey the orders of the Imperial Government “as to any, 
..international matters that may arise." As lo matters 
which they think are not international, but the Admiralty 
do, the document is discreetly silent. If it is through 
force majanr that the Canadian ship finds herself in a . 
foreign port, her officers are only obliged to obey Imperial 
instructions so long as she is there; and the instructions 
must only relate to her re lations with the authorities — not 
to general “international matters." What happens if a 
Canadian ship is at a British port we do not know. She 
is under “the exclusive control of*’ iur own Government: 
but \vc strongly incline to think that the ordinary powers 
of the Admiralty over a British slop lemain valitl in law 
as regards her and her people. No instructions from the 
King's Governor and ministers in C'anada roiihi ov(*r-iidt» 
the pov\ers of the King and his Co;niiii>'^iMn of Admiialty 
here. 

As regards precedence, this is given for ornamental pur- 
poses to the senior officer. “The right of command .... 
[with] no pow'cr to direct the nio\ement of ships" is a 
singular conception. And — “in foieign ports, the senior 
j^officer will take command, but not so as to interfere with 
orders that the junior officer may have received from his 
own Government.'* We do not envy him his job. The 
spectacle of explanatioiiS and mutual production of orders 
in captains’ cabins is humorous, but not c<jnducive to 
strategic brilliance. Imagine a senior officer making dis- 
positions, and being informed by his junior that he has 
just received positive tirders to the contrary from Ottawa ! 

Even in time of war, the Canadian fleet will only remain 
under the control of the Admiralty when it has been put at' 
the disposal of the Imperial Government by the Canadian * 
authorities. In fact, the document is a treaty — a treaty of, 

, qualified alliance between equally sovereign powers. It is- 
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[flrobably the first instance of a formal document expressing 
'^iu terms a bargain between the Home Country and the 
Colonies. How far it affects the law of treason and the 
undoubted obligation of British subjects to assist the Crow'n 
in war-time, it is difficult as yet to conjecture. 

The Naval Discipline (Dominion Naval Forces) Act just 
passed by Parliament does not carry the matter very far, 
since it deals only with the statutory law. MtUalis mutandis^ 
the Memorandum applies to Australia, but the specific appli- 
cation to Canada has been made above, since the Canadian 
navy is already an actuality. 

The fact of the conclusion of the agreement points to 
this — that Constitutional P'edcration or Sc'paration is an 
alternative for the near futute. Perhaps Britain would 
be well advised to ‘accept Separation, and to devote her 
energies to developing India and the Crown Colonies, 
which, if she must be responsible for them, she can at 
least control. 


Extradition. 

In our note of August last (p. 466) we observed on 
the difficulty that arises owing to discrepancies between 
extradition .Vets and e.xtradition Treaties. R. v. Governor 
of Brixton Prison ([1911], 2 K. B. 82) seems to show that 
the Secretar)’ of State can w.rive the limits set to extradi- 
tion bj’ the treaty, though there must certainly be bounds to 
this pow'er. A Canadian case {A.-G., Canada, v. Fedorenko 
([1911], A. C. 735) now confirms this rather startling view. 
Robson, J., had discharged the respondent under a writ of 
habeas corpus, on the ground that no due re<piisition for his 
-extradition had been made, as required by the treaty (the 
Russo-British Treaty of 24th November, 1886) ; or, rather, 
that no such reciuisition had been proved by the prosecutor. 
i$ect. 3 of the Canadian Extradition Act (/C. S., Canada, 
)1906, C. 155) carefully provides that “no provision of 
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this [enactment] which is inconsiwStent with any of the 
terms of the [ticaty] shall have effect to contravene the 
[treaty] ; aiui this [enactment] shall he so read and con- 
strued as to provide for the execution of the [treaty]/' 
The Privy Council held that the requisition provided for 
in Art. g of the Russo-Iiritish Treaty is only introduced 
for the purpose of makinj^ extradition obligatory; it leaves 
unaffected the <iuesti<m of \ohintary exttadition by the 
British authorit u‘s. “ The treaty does not piovide that 
there shall be no aire^t without a leijuisition/' l^ul since 
the Act is only passed in onhr to effertuatt* obligatory 
extradition — ^^hlch is all that the tientv i'^ ronc(*rned with 
— it muft be ol>\i/)us that a gratnilons arnst outsidt' the 
treaty nnist be outside the Act. Other\\i>e llu' Clovern- 
ment V‘.uld be di^pensoil fn»m tin* nb-ervanri' the tif*aty 
restrictions aitogcthei. except so fai as tlu‘ A(t expressly 
incorporates them, rdackburn's Jutuui in ('< urJuiyc^s 

Case (L. K. S (J. H. 410^ was apparently treated as a 

considered opinion : and the crucial sect. } of the C'anadian 
Act i.s set nut neithei in tlii*ii L(»rd''hip'i* opinion nor in the 
statement (»f facts. Nt verllndt ^s, the case has the apparent 
authority of the l^arl (if Lon burn, X'lsconnt Ha!dan(‘, and 
Lords Macnaghtcii, >haw, de \'iilieis, and Kobsiin. 

Persia. 

The los-^es to which an Oriental country renders it.self 
liable when it snlntrts its ancient government are rendered 
apparent by the example of Tuikey, Persia anc{ (‘hina. It 
might have been thought that the Agreement concluded in f 
1907 between I>ritain and Russia, recognising each other’s ( 
Persian spheres of intlucnce, and laying down emphatically f’ 
the principle that these spheres were cre«itcd with a view to $ 
the wedfare and indt*pendr*nce of Persia, w'ould have secured I 
that independence from attack. Ihit the w*ords of the Agree- I 
ment arc explained away. It was only a “ conditional ” and ' 
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** limited ” independence that was guaranteed, it seems. In V 
other words, it was no independence at all. And now 
Russia has forcibly occ upied a Persian province and is 
administering military law there, while the next step may 
be a British occupation of the Gulf districts. In these 
circumstances, discreditable alike to diplomacy and to civil- 
isation, a distinct servire was rendered by the promoters of 
the meeting on January 15th, presided over by Sir Thomas 
Barclay. A lesolntion was adopted urging the Government 
to save the credit of the countiy by carrying out the letter 
and spirit of tlie arrangement of 1907. Excellent and con- 
vincing speech(‘^ were made by the Chairman, by Professor 
Browne, Mr. H. 1 '. B. L^nch, and others. The practical 
knowledge of Peisia possessed by such authorities should 
weigh \er\ heavily In llie scale when we measure our re- 
sponsibilities in the matter. 

Private International Law. 

At the recent Confeience of the Berlin Society for Com- 
parative Jurisprudence, Mr. A. K. Kuhn (New York) carried 
the following resolutions: — 

1. That the .Vnglo-American and Continental Euro- 
peiin s\ stems of Private International law should, 
through mutual concessions, aim at a closer approach 
toward uniformity: 

2. That an international commission should be con- 
stituted for the purpose of studying and reporting upon 
the best metliod of accomplishing this : 

3. That Great r>ritain and the United States should 
send delegates to future Conferences up<»n Private Inter- 
national law to be held at the Hague, for the purpose of 
reporting the results of the Confeience to their respec- ^ 
tive Governments. 
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‘'r '‘Mr. Kuhn urged their acceptance in an able paper, in which - 
he showed himself strongly opposed to the English doctrine, ' ■ 
so firmly held by his countryman, Story, that Private Inter- , 
national law is mere Comity. He is of opinion that, on the 
^ contrary, it is implicit in the juridical consciousness of 
^.the world, and that its adoption and enforcement by each 
country is obligatory. It seems to us difficult to reconcile 
Such a position with the admitted fact that the rules of 
Private International law vary widely in different States. 

A school of international thought appears to be developing in 
the United vStates, which demands that all people shall find 
a certain typical civilisation prevalent everywhere through- ^ 
out the globe — and that this civilisation shall, incidentally, 
be tender to the idiosyncracies of foreigners. It may be 
very gravely doubted whether a monotonous uniformity of 
tlnis kind, making the world an enlarged copy of the United 
States, would be ccilculated to promote progress, which de- 
mands the widest freedom and variation. p 

VII.— NOTES ON RECENT CASES (ENGLISH). 

T WO cases of the very gravest public importance have 
recently occupied the attention of the House of Loids. 
They are both concerned wuth rights of fishery, and the result 
of both is to restrain in the futuie certain fishing in certain 
waters where such fishing has been going on unquestioned 
' for centuries. And so, though (in our opinion) unquestion- •. 
-"ably correct on the technical rules of law on which they 
i Were decided, they, for private benefit, inflict grievous public , 

; wrong. 

* The first and more important is Johnston v. O'Neill (L. R. \ 
[1911], A. C. 552). It deals with the right to fish in Lough 
Neagh in Ulster — an inland sea nearly as big as the Lake of 
Geneva. The sole right to fish in the River Bann, which 
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I’hins out of Lough Neagh, and in the lough itself and the'^ 
'\'Soil thereof were granted by James I in 1605 to certain 
grantees. It will be observed that Lough Neagh is treated 
as a sort of offshoot of the little River Bann. Re-grants 
were made several times, and some evidence was given of 
rents being received by the grantees from lessees of the 
fishery in Lough Neagh and of an occasional conviction 
before magistrates for unlicensed fishing. This was held 
by the House of Lords, affirming the decisions of the Irish 
Court of Appeal, sufficient evidence of exclusive possession 
of the fishery in question, though it was not questioned that 
hundreds of fishermen had plied their trade in the lough 
during the whole time since the grant was made, and did 
so not by consent oftlie grantees but as of public right. 


The important point to note is, that it was scarcely 
attempted to be argued that the fishing right in this inland 
sea could be a public right: that can only exist in tidal 
waters. It was practically treated by both parties as sub- 
ject to the same law as the fishery in the little River Bann 
— that is, that the right to fish was in the owners of the soil 
of the lake w^ho were, prima faciCy the riparian owners. This 
principle is, of course, one of English law, and could have 
growm up only in a country that has no inland lakes of any 
considerable size. Its application to a lake so large as 
Lough Neagh strains it greatly; to a lake as large as Lake 
Ladoga would make it ridiculous. It would be interesting 
to learn if English lawyers have ever attempted to apply it 
to the great lakes of North America ? 

The other case {Harris v. Earl of Chesterfield (L. R. [1911], 

V A. C. 623) ) turned on the doctrine that one cannot prescribe 
(as Littleton puts it, sect. 183, Litt. Ten., “that he and they 
■V whose estate he hath ” — que il et ceux que estate il ad, hence 
. .called a que esUiic) a profit to be taken without stint out of. 



2I8 notes on recent cases (ENGLISH). 

another's land. Such a thing is unquestionably unknown 
to the Common law, and on this ground the majority of 
the House of Lords affirmed the decisic n of the Court 
of Appeal (L. R. [1908*], 2 Ch. 397). The facts were 
these. The free tenants of live parishes had for centuries 
been accustomed to fish, as of right, in the non-tidal 
w’aters of the River ^^’yo, not merely for sport or for 
fish for their own use but for fish for sale. The riparian 
owners claimed as owners of the bed of the 1 iver to restrain 
this. The freeholders of the parish answered that, since they 
had exercised the right immemorially, a legal origin for the 
practice should l)e presumed by grant of the fishery in gross 
from the King. Such a grant if made for services would 
have constituted the freeholders a corporation capable there- 
fore of taking by grant. The majority of the House held 
that this was too violent and unreasonable a piesuinption to 
be made in the absence of any evidence to support it. 

Not a few comments have been made on the fact that in 
both these cases the division of opinion among the Law 
Lords followed practically political lines, the Conservatives 
supporting the private, the Liberals the public rights. It 
should be noted, how’cver, that the majority (Consen-ative) 
merely affirmed the unanimous decisions of the Courts of 
Appeal in Ireland and England respectively, and that in 
each of these Courts there \\ere Liberal judges w^ho were 
parties to the decision. 

The free power of testation so peculiar to the English law 
— it does not exist even in Scottish law — is a very question- 
able privilege. No doubt its exercise here is largely limited 
by the practice of marriage settlements which, as regards 
inherited properly, ensure that all the wife's and a consider- 
able proportion of the husband's estate w'ill in any event go 
to the family. Yet, nevertheless, we have constantly cases 
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of testators who have made their own fortunes, perpetrating 
gross injustices on theii widows and children by the testa- 
mentary dispositions of their estates. Evidently in New 
Zealand, where most persons with money have themselves 
made it, these injustices have impressed the public con- 
science, for we see by a Privy Council decision {Allardice 
V. Allardice, L. R. [lyn], A. C. yjo) an Act exists (New 
Zealand Family Protection Act, Part II, 1908) by which, 
where a person dies and does not by his will make a proper 
provision for his family, the Court has a discretion to make 
such provision as it thinks fit out of his estate.* 


It may be noted that the judgment of Swinfen-Eady, J., 
in Central London Railway Company v. City of London Land 
Tax Commissioners (L. R. [lyiij, i Ch. 467), has been re- 
versed by the Court of Appeal (L. R. [1911]. 2 Ch. 467), 
on the point which we in commenting on that judgment 
ventured to question (see Law Maf^azinc, Vol. XXXVI, 
p. 475). The point wps whether, when the land tax is 
redeemed on a parcel of land, that redemption extends to 
the land between the boundary of the parcel and the middle 
of the street, w'hich is always in a conveyance of the parcel 
included without express mention. Sw'infen-Eady, J., held 
that it was not, since the land tax could only be redeemed 
on land assessed for tax, and this land was not so assessed, 
because at the time of redemption it was not of any annual 
value. Farwell, L.J., in the Court of Appeal, supported this 
view ; but the Master of the Rolls and Kennedy, L.J., held 
that the land was part in fact of the parcel of land assessed, 
and therefore included in the redemption. 

That extraordinarily drafted Act, the Public Trustee Act 
1906, has been before the Courts once more for interpreta- 
tion. In In re Devereiix, Toovey v. Public Trustee (L. R. 
[igii], 2 Ch., 545), the point for decision was, w'hcther 
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small estates under sect. 3 means only estates under 
£1,000 in capital value at the time the trust was created, 
or includes also estates then of greater value but which 
have in due administration been reduced to under £1,000 
-‘•at the time application is made to the Public Trustee 
[to administer them. Eve, J., held that it included the 
latter. The decision seems to us doubtful both in law 
■ and in expediency. In In rc Oddy (L. K. [igii], 1 Ch. 
532), Parker, J., pointed out that under sect. 13 (i) of 
the Act, a party, however slightly interested in the estate, 
seems entitled as a matter of right to have the accounts 
investigated and audited from the very commencement of 
the trust. It will be a delightful result if an estate, say 
originally of 3^500,000, has to be audited because a person 
'interested la a residue to the extent of £'501) requires it. 


* In rc Clifford, Mallam v. Me Fie (L. R. [1912], i Ch. 29), 
is important and interesting because it draws attention to 

“ the distinction between the legacy which is specific at 
the date of the will, and the legacy which becomes 
specific only at the death of the testator. In In re Slater, 
.Slater v. Slater (L. R. [1907], i Ch. 605), a testator left 
“his money in . . . Lambeth Waterworks Company” in 
■«a certain way. The Lambeth Waterworks undertaking 
■ ' was before the testator’s death absorbed by the Metro- 
■■ politan Water Board, which issued stock of its own in 
; lieu of the stock of the Lambeth Company. After the 
.testator’s death, it was held that the bequest failed, under 
(.'•section 24 of the Wills Act, since there was nothing then 
.’^existing to answer the description. The ground of the 
. decision was that the bequest was general in the sense 
that the description must be taken as speaking from the 
death of the testator. In In rc Clifford (supra), on the 
other hand, the bequest was of “twenty-three of the 

• shares belonging to me” in a certain company. At the 
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|iiSlate of the will the testator held a number of £Bo shares 
<-in this company. Subsequently, these shares were divided 
. into two £40 shares. On the death of the testator, it 
< was held that the rule of In re Slater {supra), did not 
apply, since tlie description could not be read as speak* 
ing from the testator’s death, and so including all things 
then answering to it and nothing else ; but referred to 
specific things existing at the date of the vtill. It did 
not fail therefore, since the specific things still existed, 
though a change in their form and name had taken 
place, and therefore, the legatee was entitled to forty-six 
3^40 shares, which represented the twenty-three £So shares 
bequeathed. 

The following decisions should be noted. Since the 
Land Transfer Act 1897, a creditor seeking administra- 
tion need not sue on behalf t)f all the creditors (In re 
James, James v. James (L. R. [1911], 348). Upon a mo- - 
tion to commit, founded on affidavit, a copy of the 
affidavit need not be served with the notice of motion 
(Taylor, Plinston Brothers & Co., Ltd, v. Plinston (L. R. 
[1911], 2 Ch. 605), over-ruling Warrington, J. (L. R. 
[1911], 2 Ch. 368)). The order of a Master in Chambers 
is not complete and binding on the parties until it is ' 
■ passed and entered, and the Master or Judge has juris- ' 
diction till then to adjourn the summons to be heard by 
> the Judge. (In re Thomas, Bartley v. Thomas (L. R. [igii], 

2 Ch. 389) ). A direction to invest in particular invest- 

■ ments implied a power in the trustees to vary such in- 
vestments, and so to sell real estate where the direction 

• '.to invest includes investment in real estate (In re Pope's 
Contract (L. R. [1911], 2 Ch. 442). The use of the Royal 

■ Arms in the way of business, even when the words “by ^ 
appointment ’’ are omitted, may amount to a misleading' ' 
representation that the person using them is a holder by 
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Roj’al Warrant, and so may be restrained (Royal Warrant 
Holders' Association v. Edward Deane Beale, Ltd. (L. R. 
[1912], I Ch. 10). T A 


Farwdl. L.J., was quite right in saying that Clayton v. Le 
Roy (L. R. [lyii]. i K. H. 1031) is in one of its aspects a 
case of “ considerable interest." Hut it is interesting all 
through : from its iiicidi nts ; from its legal points ; and per- 
haps most of all from the divergent views of the learned 
judges by whom it was heard. Market overt and conver- 
sion naturally arose from the event of a watch being stolen 
from the plaintiff; then long afterwards bought at an old- 
established auction rooms in the City ; then, for examina- 
tion, sent by the innocent purchaser to the defendants, 
watchmak' I s, who, on k'arning the whole circuni.stances, 
declined to «urieiider it at once to the jilamtiff. .\nd 
finally came the (juestion whether a writ issued before 
demand and refusal would su.stam an action for detinue. 
Scrutton, J., delivered a long judgment of great research 
on the subject of market overt, and decided that the 
particular auction rooms were “ not a shop within the 
custom." Vaughan Williams, L.J., w’O'ild have had “little 
difficulty in coming to the same conclusion.'’ Hut Fletcher 
Moulton, L.J., and Farwell, L.J., declined to either affirm 
or dissent from the view of Si.rutton, J., “on the very diffi- 
cult question,” as they decided the case on another point. 
Then came the question of conversion, on which Scrut- 
ton, J., held, that the putting forward by the defendant 
“of a claim of a person other than the plaintiff is always 
evidence of a convcrhion.’’ Hut Farwell, L.J., held, that 
the gist of an action for detinue or trover must be proof 
that the detention w’as wrongful, and to such proof the 
facts of the case did not amount. And Fletcher Moulton, 
L.J,, was much of the same opinion. But Vaughan 
Williams, L.J., held, that as to the title to the watch 
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there was no doubt. It had been stolen and there was 
“no room for inquir)’." Then as to the contention that 
the action failed because the writ was issued before de- 
mand and refusal, Scrutton, J., was of opinion “ that the 
point has no merits at all.” But Fletcher Moulton, L.J., 
far from icffanlms tlie [<oint as so destitute, held that it 
was “ of substance in the case ” ; and of such substance 
that upon it Ik- decided that the action could not be 
maintained as “ >ip to the date of the wtU there was 
nothing; etjuivaleiit to a wrongful refusal or conversion.” 
And F.irwcll, L.J., agree l. Even as to the conduct of the 
parties, the views were as diverse, for while Scrutton, J,, 
could not SCO what the defendants had to complain of 
for being served so -hastily with a writ, Fletcher Moulton, 
L.J., was of opinion that “ the plaintiff’s conduct was 
most unreasonable.” The differences extended down even 
to the interpret.ition of a letter, for Farwen, L.J., was 
“quite unable to adopt the construction which was placed 
upon it by Scrutton, J." And, after all, the right to the 
watch has yet to be asreitained! 

In the decision in Chaplin v. Ihch:, (L. K. [lyii], 2 K. B. 
7iS()), there is a certain \ague atmosphere of disparagement 
of Sapu'dl V. 7 Aiiv (noteil in \’ol. XXXVI, No. 358, of 
November lyicd, and }H>ssibly in the former the remoteness 
of the contingency on which damages could be assessed 
was rather greater than in the latter. The probability 
of a non-existent foal achieving eminent success as a racer 
is undoubtedly difficult to work out into money value, and 
the judge estimated it as worth a shilling. But not less 
complicated as a mathematical problem is the chance of 
an individual being elected out of a Large number of com- 
petitors into a sm.iller one by the votes of strangers, and 
then chosen out of the lesser body by the individual fancy 
of another stranger. But the chance in this case proved 
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to be worth ;fioo. The doctrine laid down that a con-'^^ 
tingency which is dependent on the volition of a third 
.person is not sufficient to make the damages incapable of 
assessment, will be a valuable guide. 


It is probablj’ unknown to very many householders in 
i’ London that it is upon them that the responsibility rests 
' for keeping in repair the stop-cock boxes in front of their 
premises. Ignorance of this obligation is not likely to be 
dislodged by visible facts, for the boxes arc generally fi.\ed 
in the pavement and are .stamped with the name or initials 
. of the old water company w ho furnished the supply before 
the creation of the Water Board. Nor do any inferences 
arouse the occupier’s apprehension, for the fittings were 
apparently required for the purposes of the water autho- 
rities, wore almost certainly fixed by them, and the con- 
sumer could not easily put the box to practical use without 
their aid. Yet the judgment in Datt v. Metropolitan Water 
Board (L. R. [igii], 9O5) shows, by a clear process of 
, reasoning, that for any accident caused through disrepair 
of the box he is liable. Perhaps when the Water Board 
send out their next notice “ demanding,’’ with the assured 
strength which is independent of courtesy, payment of 
■ their claim, a warning of the risk might be added for the 
consumer’s security. 


The Sale of Food and Drugs Act is fortunately being ' 
kept in active operation, and the impoitant article of milk 
‘^'.is one frequently submitted by the inspectors for analysis. ^ 
The decision of the Court in Chuter v. Frecth and Pocock, ■ 
Limited (L. R. [1911], 2 K, B. 832), is very satisfactory 
on the defendant’s self-accusing argument that the of- ' 
. fence of jireparing milk for sale by adding water to it 
implies a mem rea (to w’hich most people would agree), 

'' and that, as a corporation has no mind, the defendant 
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could not be linble on the information laid against 
. them. The contention persuaded the magistrates, but met 
with swift defeat in the Divisional Cdurt on the convinc- 


ing ground that, as the firm's agents were authorised to 
give a written warranty of purity, the firm could through 
its agents believe or not believe the warranty to be true;, 
and so the case was sent back to the magistrates with, 
this guidance to efface their earlier impression. 


Another case of milk adulteration is Thomas^ Limited 
(appellants) v. HoH<rhion (L. R. [igii], 2 B. 959), in 
.^hich the defence of mens rea was set up, but the magis- 
trates were impervious to the plea, and convicted the 
appellant corporation who supplied the milk. In this ap- 
peal also th(! decision is satisfactory, viz., that an agree- 
ment that the milk thereafter to bo supplied ^hall be pure 
and unadulterated is a continuing warranty, and, there- 
fore, that the offending corporation was not exempt from 
liability under an inforrnation laid more than six months 
after the date of the agreement. 


Though Cooper v. Sharpe (L. R. [1911], 2 K. B. 837) 
may possibly be not yet terminated, it is of sufficient in- 
terest to be noted now, even if only that out of the simple 
fact that the keeper of a shooting tenant set light to 
patches of heather inside the rented bjunds with the pur- 
pose of arresting, in his employer's interest, the advance 
■^f an extensive fire near by, no less than five trials have 
taken place, in which the landlord in defence of his per- 
*manent rights .sued the keeper for trespass; and from the 
^further fact that the decisions have vibrated from one to 
^ihe other of the two litigants. The report of the latest 
hearing, that before the Court of Appeal, is not yet due, 
but the judgment of the majority seems to have recog- 
nised reasonableness as an excuse for trespass. In 

^5 •' 
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Divisional Court, on the other hand, it is the success of 
a trespass that is assumed as the criterion of justification. 
On this view, if tljo fire had l>een stajed hy the barren 
land which the keeper had devastated, the action of the 
landlord would have failed. All parties ^^ould have as- 
sented to this. j 

SCOTCH CASKS. 

In Foote V. Shaic SiciL\irt C- /»rs. ([1911], 2 S. L. T. 304), 
is a decision on a point on which theie has been no |)rece- 
,dent in the Scottisli Courts. It was an action ae.«inst the 
directors of the Greenock Infiimary for danuif^es in n -pect 
of failure to treat the j)ursut*r with i)io|H‘r skill and care 
while a 'paiient in that infinnaiy. 'Flu* action was held 
irrelevant on th^. ;;iounil that me<liral men on the staff of 
such an establishment were not '^tTNants of the poveinin^ 
body, the legal responsibility of tbe latter hi*ing confined to 
a careful selection by them of a piofessional staff and did 
not extend to the supervision by them of the professional 
actings of members of the staff or to any sort of guarantee 
that these would be performed with skill and Ctiiv in any 
given case. 

Every year tw’o or three cas# s relating to trust .‘Settlements 
come up for decision in which the question is, whether the 
direction of the testator as to benefiting charities or religious 
bodies is sufficiently definite to receive effect ; in other 
W'ords, the Court is asked the now familiar question whether 
the gift is void from unccrlainty. The leading Scotch case 
is, of course, GrimomVi, Trustees^ decided in 1904 by the 
House of Lords, in which it was held tliat a herjuest to 
such religious or charitable institutions as the Trustees may 
select WMS bad, there being no qualification as to locality 
or other limitation. Since that case the question has been 
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the subject of much discussion and refinement of interpreta- 
tion. Very briefly, the reason of the decision in Grimond's 
Case was that the bequest was alternative — to charitable or 
religious institutions. A bequest to charitable institutions 
alone is undoubtedly good, for that word has a definite 
ascertained ineaniiig in law', but a bequest to religious 
institutions without limitation is bad, and in the case men- 
tioned as the word “religious” w'as disjunctively used in 
connection with charitable, the whole bequest was held 

bad. Then the question arose with regard to bequests to 
religious and charitable institutions, were they likewise bad? 
For the afFirinafi\e it was maintained that this also meant 
twTj classes of institutions. In (jnmoud's Case certain judges 
indicated that if the Ixqiie.st had betui to “charitable and 
religious institutums '' it would no lioubt ha\e been valid. 
In Blair v. Duncan ^4 Fraser, House of Lc^ds r), Lord 
Davy was of opinion that a bequest to charitable and 
religious institutions might be quite good. This question 
has to a certain extent been now settled by the decision 
of the Second Division in Macfic\ Trustees v. Maejie ([1911], 
2 S. L. T. J5S). The bequest there was “to such religious 
and cliaritable institutions in Glasgow and neighbourhood as 
the Trustees may sJcct.” On the basi.s of the duta referred 

to, and in view' of the fact that the bequest was confined to 
a definite neighbourhood, the will was upheld. This fiillovvs 
an Outer House decision, which sustained a bequest to 
“ benevolent and religious Societies of Glasgow and the 
West of Scotland,” but it can scarcely be said to square 
with the Inner House decision of MiConfuuluVs Trustees v. 
MLConnachic, in which the w'ords “educational charitable 
and religious purposes w’ithin the City of .\berdeen,” were 
held too indefinite to receive effect. However, it should 
be pointed out that what turned the scale in that case 
was the fact that the w'ord used was “purposes” and 
not “ institutions.” 
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The question in Rowmtes v. Carman ([1911], 2 S. L. T, 
322) is a very fine one, and one as to wliich there' is not 
. much guidance from authoiity. We give the facts and 
"^the Lord Ordinary's opini<^n. It will bt* easily seen how 
‘,iinuch room there is for a different conclusion, and if the 
.’icase is appealed the opinions of the judges in llie Innci 
V House will be read with interest. The defeinlor, Mr. 
Garman, was in 1907 appointed broker for a mining Com- 
pany, then being floated, called the I)' erlodge C<msolidated 
Mines Ltd. In July 1907 he issued i)rospectu-.s which 
! Were sent to inter alios the shareholders of tin Ari/otn 
Copper Co. Ltd., of whom the pursiu i was one. Accom- 
panying the prospectus theio wa'^ a mu iII typewritten un- 
signed slip of paj)er in the following ttnin: — “ I)t'eil<'dgc 
•'Consolidated Mines Ltd., 9th July, 1907. I'lu (*nclostd 
prospect ii- of tlie above Com|>any is l)ving bnmglit out 
under the auspites uf the Directors of the Aii/oiia Copper 
Co. Ltd. who ha\e taken a large interest m same and offeis 
an opportunity of securing a fiist-ckiss mining invi'Striieiit, 
" certain to yield a handsome piofit." The prospeeius itself 
disclosed that tw'o of the Ari-^ona Directors wcic Directors 
of the new Company and had iinderwrillen shares in it. 
Two other of the Ari/rma Directors (of wliom there were 
in all eight j had also underwritten share*?. At the date 
of the issue of the prospectus by the defender, lie had 
been informed and believed that ariolhei of the Ari^sona 
Directors had also underwritten shares, hut tins turned 
out not to have been the case. The pursuer received 
a copy of the prospectus and of the slip. He applied 
for and had allotted to him i.ono shares, and paid the 
Company 1,000 therefor. The Company was a com- 
plete failure, as the mines proved unproductive, and the 
pursuer and the others who had gone into the concern 
lost their money. The pursuer sued the defender for the 
said sum of £1,000 with interest. The action was founded 
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on the terms of the typewritten slip which accompanied: 

the piospcctus, and in particular on the statement therein 
that the prospectus was bein;^ brought out^ ‘‘under the 
auspices of the Directors of the Arizona Copper Co. Ltd. 
who have taken a large interest in the same.” The pursuer 
said that he relied on this statement and that it was a 
material inducing cause of his application for shares. The 
Lord Ordinary held, tfiat the statement in the slip accom- 
panying the piospcctus did m*t mean ihhX the Board of 
, Directors of the Arizema Company, in ih corporate capacity^ 
\vas interested in the new Company. 

We rarely ref<*i to a ShtTiff (County) Court judgment 
in these pages, atul only do so now because of the prac- 
tically interesting point inv<ilved. In the settlement of the 
expenses of the piolonged htig«ition between the Ellcrmau 
Lull's Limiiid and John Droicn & Co. and the Clyde 
Trnslrcs, the inteicsting <iueslion was discussed whether 
the successful party \\;.s entitled to recover from the other 
party tlio cost of keeping sailors on shore to give evidence 
at the tiial of the action. The shipowners had paid cer- 
tain witnesses iheir usual wages, though the} were on shore 
doing nothing, and they put men in their stead on board, 
and it was the costs of keeping some men on shore and 
paying substitutes at sea that they sought to recover. 
There is very little precedent on the point, and Sheriff 
Fyfe’s judgment is the fullest statement on the subject 
yet given by any judge. The propriety of such a fall charge 
is, in his opinion, a matter of circumstances dejiending 
mainly on whether the evidence to be given by the witness 
had so important a beaiing on the particular case, that it - 
.^.was right to bring him personally to the trial rather than 
have his evidence recorded before a commissioner for pro- 
duction at the trial. The learned judge applied this and " 
Other considerations to the fees in question in the case 
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before him. The charge claimed for a chief engineer, who 
simply deponed to the log-book, he cut down from £46 : i6.<. 
to £10. On the other hand, the expense of keeping ashore 
a captain who was on the bridge at the time of collision 
and who was an essential witness, was allowed to stand 
at 3^45 ; and so on through the rest of the officers and men 
in question. j)^ 


IRISH CASES. 

It is stated in Xori<>n on Diwh (ed. iqoo, p. ’77) tliat the 
rule, “ Cross-remainders cannot be implied in a fh‘ed,’* is so 
w’ell established that it lias become almost a canon of con- 
.struction. In 'tc Batiershys ([1911], i I. R. 45J) show's 

that, altliongh this may be so as n'gards ordinary limita- 
tions of ]e;;al estates b\ deed, tlien' are exceptional classes 
of cases m which the rule will not apply. The limitations 
in the present case were of eouitable interest‘d, and they 
were limitations of interest'- in ,in estate pur aiitic vu\ As 
regards equitable estates, it is now well settled that “a 
limitation in a deed of trust of real estate for A, without 
any words of inheutaiicf*, may confer the equitable fee 
upon him w’herc the intention to do so is expiessed or is 
sufficiently shown upon the face of the iiiStrunuiit." And 
it is equally well settled that words of inlauitance are un- 
necessary for the limitation of equitable inten sts in estates 
pur autre vie. Here a settlement by deed, the trusts being 
executed, granted land*> lield under a pcrpetuall} renewable 
lease for lives to trustee.-d for several persons as tenants in 
common in quasi-\.m \ ; and the question was whether cross- 
remainders in quasi‘i{\\\ could be implied between them. 
It was admitted that this could be done if the estates had 
been limited by a will, but it was argued, chiefly on the 
authority of Doc d. Clift v. Birklicad (4 l^xch. no), that 
such an implication could not be made in a deed, except 
in the case of an executory trust. The Court, however, for 
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, tlie reasons already *=Jtated, held that the rule against im- 
plying cross-1 emainders (being indeed only a branch of the 
general rule that a legal estate of inheritance cannot be 
created by deed without words of limitation) did not apply 
to the present case, and finding sufficient indication of in- 
tention to give cross-1 emainders, it made the implication, 

A proposition suggested in Theobald on Wills (7th ed., 
p. 750) has received the seal of judiciaf approval from 
Meredith, M.R., in Goddard v. O'Brien t[igii], i I. R. 469). 
A testatrix (with a taste for making codicils) had certain 
Victorian securities. By one codicil she gave a number of 
legacies “ to be paid out of iny Victorian bonds.” A later 
codicil recited that* she had a sum of Victorian stock which 
she had not put into her will, and proceeded to make cer- 
tain becjuests thereof. The Court being satisfied that the 
Victorian stock mentioned in the second codicil was the 
same as the Victorian bonds in the first, the question arose 
whether the latter legacies effected a revocation of the 
former ? The Master of the Rolls referred to the statement 
of Mr. Theobald: “ The true \iew may be that a revocation 
grounded on an assuinj)tion of fact which is false takes effect 
unless, as a matter of cinistruction, the truth of the fact is 
the condition of the revocation, or, in other words, unless 
the revocation is conditional on the fact being true.” His 
Lordship adopti'd this as an accurate statement of the law : 
and found as a matter of construction, that in the present 
case the truth of the fact in the recital or preamble to the 
second codicil was the condition of the subsequent dis- 
position. He therefore held that the ordinary doctrine of 
revocation by an inconsistent subsei]uent disposition did not 
apply, and that the gifts in the earlier codicil took eftect. 

The decision of the Court of Appeal, reported at great 
length as Irish Society v. Fleming (fiyii], i I. R. 323), is to 
be further considered by the House of Lords. The main 
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|>oint in the decision is that the use of drift-nets for thej^ 
capture of salmon in Ireland is legal. A decision of the'.' 
House of Lords, in AtIwlI v. Glover Incorporation of Perth 
’(L. R. [1900] , A, C. 40 3), has established its illegality in Great 
'Britain. But the Court found, in a detailed examination of 
•the provisions of the Irish Fishery Acts, and in the fact that 
bye-laws regulating the use of drift-nets had frequently been 
'made by the Department of Agriculture and considered by 
the Privy Council in Ireland, sufficient to induce them to 
hold that this decision could not apply to Ireland. Whether 
this divergence between the fishery laws of the two countries 
reallj’ exists, is of course the main question to be determined 
by the House of Lords : and although the case is of great 
importance comment may be deferred until the decision of 
the ultimate tribunal is obtained. 

How much farther tiie law has gone in Ireland than 
in England in the direction of exempting premises from 
liability to rates, if they are used for what may be considered 
public purposes, is shown in Vniv, Coll. Cork v. Coinmissiouer 
of Valuation ([1911], 2 I. K. 593). The college is a con- 
stituent college of the National UniversHy of Ireland. It 
provides instruction of a university type, open to the public 
at large, but subject to the payment of fees by students. 
Such fees, however, are brought into the general funds of 
the college, which is bound to present full accounts of its 
receipts and expenditure annually to the Controller and, 
, Auditor-General, and such accounts together with his report, 
arc to be laid before Parliament. On these facts, a King’s 
Bench Divisional Court held the college premises exempt 
from rajing, t jje r najoiity holding that the premises were 
altogether of ||||B nature and used for public purposes^ ^ 
while one m^ber held that their objects and use were • 
exclusively charitable. Both of these are statutory grounds 
of exemption, under the Irish Rating and Valuation Code. 

J. S. B, 
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Kebtelos. 

[short notices po not preclude reviews at greater 

LENGTH IN SUBSEQUENT ISSUES.] 

The Jaiw of Domicile and Succession, By Norman Bentwich. . 
London: Sweet & Maxwell. 1911. 

The Yorkc l*ri/.e at Cambridge has been the occasion of the* 
publication of two meritorious works from the pen'of Mr. Bentwich— 
The Law of Private Property in JJ'ar, and the work now before 
us. The intricate subject of Domicile and Succession is treated 
with conspicuous lucidity and grasp of principle, and the very 
latest decisions are fully considered. The l)ook ought to take its 
place as a standard. authority. Mr. Bentwich in general follows 
Piofessor W estlake in doctrine, but, wc think rightly, differs from 
him in preferring the principle of domicile to that of nationality. 
The arguments fro ct con, arc discussed in Chapter IX, in w'hich 
the Author points out that if the test of domicile may be vague,,! 
the test of nationality is inconclusive (though on page 38 he seems 
to say otherwise). With Professor W'cstlake, he accepts the exploded 
theory of renvoi. Is the Author right, on page 117, in saying that 
Lord Kingsdowns Ac! does not affect questions of capacity ? Surely 
its enactment that a valid will is not to be affected by changes of 
domicile is the only safe ground for holding that the question of 
capacity may be referred to the law of the domicile at the time the 
will was made (AV Pad)? Mr. Bentw’ich docs not state as openly 
as Professor AVestlakc that Kingsdowm s Act introduced a third 
alternative form for the wills of British subjects made in the 
United Kingdom, viz., the law' of the domicile at the time of making 
the will. That is only a deduction from the clause just referred to 
concerning the effect of a change of domicile ; and if the Legislature 
meant to introduce such an alternative in the case of British subjects 
whose wills arc made here, why did it not expressly state that alter- 
native, as in the case of British subjects whose wills are made abroad? 
A few minor points of query may be noted. Mr. Bentwich gives no 
jauthority for the statement that a boy who marries under twenty- 
one becomes invested with a power of establishing a domicile. We^ 
should say ** Anglo-Celtic ” rather than “ Anglo-Saxon,*’ to describe 
Anglo-American conceptions. ** English'* is frequently used for 



REVIEWS. 


« 34 ^ 



” British,” and on p. 171 this is misleading. Th(*rc is no “ English 
or “ British ” law scU*cling the dominie as the eriterion of the law of 
distribution for the Empire. It is merely by arcidenl that the various 
laws prevailing in the Empire do— (if they do)— concur in that selec- 
tion. St. Lucia (\^hieh enjoys tlie Cotle XapoUofi) may probably 
apply the law of the iKitionality : and an Australian State might 
adopt it any da\ by a stroke of the ptii. Similarly, the last word 
on p. 180 should be “Irish." On p. 29, Rltuc should be Journal. 


The Annual Praciice I>y J. 15 . M viTin-ws, R. Wuni:, and 

F. A. Strixc.kr. London. Sweet (S: Maxwell. 

The Yearly Pnuiict nf the Suptetne Court 15y Mimr 

Mackenzil and 'F. Wii lfs ('iirin, assisieci by II. Oi.over. 
London : Butterwoiili f'o. 

Tenth Edition, The A P. C. dutilt to tht Practuc of the 
Supreme Cour* rQi 2 , 15 y E R. \\ Sikin'oik London Sweet 
& Ma-\well 

There is e^er) reason to belief* that no trtati'.e t»n a legal subject 
is so fre^piently refernd to, anc^ by m» many people, tluough t!ie 
length and brtadth of E.nLland, as oiu* or other of the first tw’o 
named pubhealions 'i’he nu'^s of information which the} present, 
the condensed manner in wine h the es^encl of di t isioiis is e.xpressed, 
the skill w’ltli which the 'ntricate material is nnrslullud, and, as a 
consideration not beneath notice, the moderate price at winch llio 
ma.sterly woik'. are supf>li< d. confer^ upon them ihe uninvaded 
ownership of this anc'illary l»ut impoitart jiart of the law of the 
Supreme Court, A njinparisein between tlu'm would not only be 
odious, though that might lx dared, but most difficult, as its result, 
to assign a preference to either Even if a j»referen<'e could be 
arri\ed at, luilhing less than a whole y(*ai*s jirartire of a law’yer 
full} employed w'ould de*cide the balanee 'I’he} travel, of course, 
over the same paths; they view the same stretch ejf vision, and 
they represent it with cepial aecuiac' Nothing that one work 
contains seems to have esca])ed notice in the other. Of the white 
book the chief editorshij) se< ms to liave bee^n undertaken by 
Mr. J. J>. Matthews, and this i-- a guarantee that there will l>c no 
abatement of vigilance and ability in the future. 

The jiortable* volume of little omt 200 pages of Mr. F. R. P. 
Stringer is, as those preceding it have been, a very useful book 
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for turning lo swiftly an<^l in ordinary cases ; and the references 
for extension (>( its statements which it gives to the larger work 
add an additional value to its possession. 

The Court of Criminal Appeal. lly R. E. Ross. London; 
Biitterworth iV Co. 1911. 

The Lourt of Criminal Appeal has now been in existence about 
three years and a-half, and the time has conic when a fair opinion 
can he formed as to whether the fears or the hopes which were 
entertained with regard to it were the hettci founded. On the whole 
we think it may fairly he said that it has been a success. The 
number of appeals have not been so enormous nor the cost so 
great as was antieipated by some people, nor has the principle of 
trial by jury been undermined. Mr. Rosn exceptionally qualified 
by his offK’ial position* to explain the working of the machinery of 
the ('oiirl, “and the princijiles which have been laid down by the 
(Joiirt Itself as lo when and how' it nny exercise the powers given 
to it by the Act. ’ 'Fo (‘ollect these principles ha^ been no ea.sy 
tusk, as most of the \ery large number of cases reported “decide 
no principles, and establish no principle." As an instance of the 
aid Mr. Ross is able lo give from his experience, we may point 
to the difficult) theu* is in sa)ing what is ‘*a vjuestion of mixed 
hnv and fact." Mr. Ross thinks that this ground was intended 
to aj)pl\ to cases where misdirection is alleged, or where it is 
alleged that there was no cMdence to go to the lury. He ptiints 
out, however, that in praiticc no difficult) arises, as the Court, 
“so far as the (jiiesticm of appeal or leave to appeal is concerned, 
|generally treats these grounds as involving questions of law." It 
not yet been decided whether the Court has the power to 
grant a writ of 7rntrt' tie ntnu) where the trial is a nullity, but 
Mr. Ross inclines to the <»pinion that it has. 'J'here seem lo be 
some difficult ixiints connected with restitution orders. 

The Annual Coauiy Courts Practice igi2. 2 VoK. liy His 
Honour Judge Smmv, K.C'., and W. J. Brooks. London; Sweet . 
& Maxwell. 

The Yearly County Com t Practice igjj. Uv His Honour Judge 
WooDK.xiJ. and K. II. Tin oal- Atkinson. London: Butterw’orth 
& Co. 1912. 

Except for the coming into force of some new’ rules on minor 
matters, very little change took place in County Court practice 
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' <Iiiiihg last year. But the effects of these rules, and of a fewv 
decisions of the High Court on principles of law, arc inserted in . 
their due locality. Among some veiy useful new features in the 
present publication are precedents, prepared by the chief clerk of 
;|Bow County Court, of bills of costs under the Workmen's Com- 
'^pensation Act: and a Table given under Appendi\ showing the 
times for taking County Court pioccedings. A learned judge who 
presides over a ('ourt must naturally be a competent authoritative- 
mentor on the practice enforced in it ; and this may therefore be 
relied upon as a sure and ample guide. 

As the Bill introduced last year, which would have had a con- 
siderable effect upon County Court practice, had to be dropix*d, 
the principal changes required in the Vtar/v County Court Prac- 
tice are caused by the new decision^ and the Rules of 1911. 
But the completeness and promjititude with which the necessary 
changes have been made may he judged by tlu* single fact, that 
the effect of a case decided only fifteen da\s before the first day of 
^thib year is incorporated in the text, at some length, in no less than 
three plact-.. The book is so well known and apprenalcd, that 
higher praise could not be given to lliis issue than to say it is w’orthy 
to rank with its forerunners. 

The Eyre of Ktnt. 6 j Edivatd I am, jyij -1314 Vol. 1. 
Edited for the St^lden Society. H> the late Fkkokkic William 
Maitland, the late Lmlsun \Viiii\m ^’KRX0^ Harcoi rt, and 
William Ck xnnocK Bollano. lamdoii- Bcrnai i (^>uaritrh. 1910. 

The publication of these re<'ords constilutf‘> a marked advance in 
our knowledge of legal institutions under the Blantagciiet monarchy. 
No report of any E)re apjK‘ais in the printed edition of the Year 
Books of Edward II, and the discovery of the Kentish Eyre of . 
6 & 7 Edw. II w’as made liy the late Professor Maitland in the ; 
University Library at Ombiidge. After his death a rough tran* ^ 
script was found by his wife vvliich was generously placed by heri 
at the disposal of the Selden Society for publication, 'fhe task;' 
of editing these records w’as entrusted to Mr. L. W. Vernon Harcourt 
who unearthed some fifteen other MSS., cemtaining reports of this .7 
Eyre in w’hole or in part. All these MSS. had been collated by.'* 
Mr. Harcourt, when his sudden and regrettable death brought the : 
work to a standstill. Mr. Holland then came to the rescue. He.;, 
has collated the Rolls of this Eyie, and the Year Books and Rolls, 
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gpf the Cornish Eyre referred to, and the necessary Plea Rolls, care 
"fully revised the text, made the translation, written an Introduction 
' not unworthy of Maitland himself, and compiled the Indexes. 

This is the first complete report in detail of a General Eyre, tha 
‘is, a commission of justices in Eyre, entitled tenere omnia placita^ a: 
distinguished from all other judicial commissions. 

Mr. Holland makes numerous contributions of great interest an< 
value in his Introduction. He clears iij) the meaning of the obscun 
term “ busoncs ; he establishes an earlier date for the institution o 
coroners than the one hitherto accepted of 1 194 ; he enlarges ou 
knowledge of the Jury System ; he shows how in practice the terribli 
punishment of the “(ira\e J^enance,” as he calls it, the peine for 
€t dare^" of the texl-book.s, was not always carried ^to the extremi 
issue; tiiat the prisoner was allowed to reconsider — under physica 
pressure it is true —his pre\it>us determination, and to return int< 
Court to plead and, as a rule, to be forthwith hanged. He ha: 
something neiv to say of prisons. He furnishes us with fiesh pointi 
on Abjuration, IVivilege of ('lergy, and on Deodands. He discoursei 
on the trades and callings as exemplified In these records. W< 
shall look forward with the higliest interest and keenest curiosit] 
to the publication of Wilurne II under such a competent and giftec 
Editor. 

Tiie Turko-ltaliau War ami its Problems, By Sir Thoma! 
Barclay. London: Camstuble & Co. 1912. 

The appearance of tlii'* work is well timed ; and it displays al 
Sir 'I'liomas Barclay’s wcll-knowm accurac), acumen, and research 
The TOO page.s, which contain his own contribution to the dis 
cussion, comprise within that short compass everything essential t< 
a comprehension of the subject. The work fuitlier contains ar 
interesting chapter on Mohammedan feeling, by the Right Hon 
Syed Amir Ali, and a very full Appendix w'ith all the relevant Statt 
jPapers. Sir Thomas deals with ever)’ aspect of the war except th< 
/atrocity question, as to which information is still too imperfect 
'He WTites with absolute impartiality, giving full weight to the almost 
l^al claim of Italy to the reversion of Tripoli, and to the natural 
disappointment of Italians when the Sick Man who was tenant-for 
'life seemed to be renewing his youth. In fai't, our criticism on th« 
(Author would be that he attaches too much jural value to these 
Imperialistic dreams. He is also somewhat carried away by the 
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fashionable doctrine of modern Knglish law, that costs and damages 
are a universal paiiarea. 'J'hus he holds that Turkey ought to be 
satisfied to give up Tripoli on leceipl of handsome damages : and 
that Bntain might lefiise to permit Kg>'i)t to help 'Fuikey, on 
** negotiating " an indemnity for non-fulfilment of the Khedive’s 
liability as a Turkish \ assail. International obligations are not so 
easily lujuidated. International law j)ai takes of the nature of 
Criminal, as well as of ( imI law. On the whole, the Author con- 
cludes, and all will agree with him, that in this war “ from first to 
last every possible illegality has been committed, " and that the 
jurists hope must be “that it will take its place in history as an 
anachronism, fitting into no theory of current morals, and quite 
out of harmony with the spiiit of the age.'" 

Credit is taken to tlie Dedaialion of J-ondon for enabling Russia 
to object sueccs'ifullv to 'I’uikeCs expressed intention ot (apliiring 
wheat as contraband. In some vague way, tins is supposed to 
have bs.iiefit 'd the food supply of these islands. It is eipially 
likely tint but for the Declaration, 'I'lirkey would ne\ei have 
dreamt of ca]»tiiring wheat at al! We do not note anv iefeu‘n(<‘ to 
a supposed decree of the i*orte specif) ing ten Italian fortified poits, 
consignments of wheat to which would still be considered ctmtraband. 

Ncuiraltzaiion, By C. I'\ Wkkik, M.A., LL.B., B.C.L. 
Ixindon 1 1 enry Fi o wde. i y 1 1 . 

It was time that a general survey should be taken of the various 
mattcis that are somewiiat loosely grouped together under the name 
of Neutralization. Mi NN’ickers woik '.urveys the field with great 
accuracy and enlightened outlook, but, e.xtejit in the domain 
of hislor), with insufYicient fulness. We miss any adeciuate dis- 
cussion of the means to which a neutralized State can resort in 
order to resist aggression , nor is the deep distinction betw’een 
the neutralization of States and the neutralization of Territory 
sufficiently worked cmt. 'J'here is a difference in kind between the * 
neutralization of the Chaljlais and the neutralizaticm of Belgium. 
Neutralization of a State imposes on an international person an 
incai>acity for war : neutralization of Territory merely excludes from 
a given area (land or water) all or some of the incidents of war. 
The Authfir s great aim is to prove “ that permanent neutrality is not 
restriction, but liberty,” and that in its extension lies the main hope 
for the reduction of aniianients. In this w^e are inclined to agree 
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■- with Mr. Wicker. If all nations were to agree to keep within their 
own limits, and to put dou n by universal boycott armed expeditions 
! against any State whatever, nobody would be much the worse, and 
armaments might safely be reduced. It is interesting, in view of 
the Canadian ledprocity discussion, to notice that “the fear that 
the fusion of the commercial interests of Luxemburg with tho.se of 
Germany would lead to ultimate absurtilion by the larger State, has 
never been realized.” 


The Laiv relaiin^ to Fire Jn^urance. Jiy A. W. ]]\kek ^^'ELI'ORD 
and W. \V. Oi London - Lutterworth and ( o. 1911, 

'I'his Is a first edition and it is e\Klent that great pains have been 
taken in its piepaiation. 1 here is a long 'lable i>f fTases and another 
of cases judicially nutued. And the Author^ claim that these tables 
include all the casi s n^)oried in the CourN of the United Kingdom 
and licLind, and llu* jinpurtant ones from the C'olonics a.s well. In 
many of the English ('ases the principles on which the decision is 
based aic supported by a lull statement from the Leuch of the law’ 
affecting Eire Insurance. 'I’he plan which me Authors have adopted 
of confining to the page-fool quotations on which the> sustain their 
text, has the convenience of .supplying a continuous narration, and 
the reader can resort at his pleasure to the aulhoiiiy to confirm or 
wx*akeii his own impression. 'Fhe chapters tm “ making a claim," 
on “subrogation" and on “ icinstatemenl, ‘ seem to be very w'ell 
finislied. 

Second Edition. A^hburmrs Tteatisv 00 Pledges 

and Lietn, By E. Wiij>ikr. London : Lutterworth Co. 
1911. 

It is fourteen or fifteen years since the preceding edition was 
brought out, and since its appearance the law on llie subjects 
with which the book deals has undergone many important changes 
by statute and decisions. The Finance Act of 1910 as well as 
three earlier Acts, the Land 'I'ransfer Act of 1S97, the Companies 
Act of 1898 and two previous ones, the Revenue Act of 1903,' 
the Ivloney-lendeis Act of 1900, the "Erades Marks and the Patents 
Act : all have been passed since the fust edition, and all have 
an influence of greater or less effect on one or other of the three 
chief divisions of the work. Even the Licensing Act of 1904 
penetrates into the sphere of influence, for it makes “composition 
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money’* “capital money*’ within the meaning of a debenture';] 
trust deed. A subject of such respectable antiquity as mortgage'^! 
and its allies is fitted to have its established principles displayed': 
in a series of propositions ; and this plan has been continued in 
. the present issue. In their appropriate places the effect of all . 
these Acts and of all contemporaneous decisions have been in- * 
Serted in the text. 'Fins avoids long quotations, which would 
indeed have been impL»ssihle in a book of seven hundred pages 
dealing with matter so voluminous. But all references in support 
of the doctrines of law enunciated are always given. 

Third Edition. T/h' of the Working Classes Acts 

1890 — 1909. By C. E. AiJ VN, M.A., LL.B., and F. J. Ali-.\n, M.I)., 
D.P.H. luondon : BiUterworth (,"0. 1911. 

Towti Planning, as a science, is new in England, and therefore any 
j text book dealing with the subject must necessarily ileal with it in 
one or both of two v\a)s. Either the Author must reflect his own 
ideas and «.ni!)od) his own opinions, or he will content himsell with 
giving all the availnble information on the subject, leaving the reader 
to draw his own deductions and to arrive at his own conclusions. 
Mr. Allen has adopted both of these methods, and as it is an open 
secret that he collected and reported upon the available information 
upon which this Act was based, he speaks to a certain extent ex 
cathedra. Since the issue of the second edition the Housing of the 
Working Classes Act 1903 (3 Edw. VII, c. 30) and the Act above 
discussed have b<.*come law. The Housing 01 the Working Classes 
Act 1890 still reinain.s the principal Act, although considerably 
modified by the subsequent ones. These modifications are princi- 
pally directed (a) towards the simplification of administration, (h) 
towards conferring additional powers on local authorities and on the 
Local Government Board. This object has been attained, but it has 
been reached somewhat at the expense of easy reference. The 
modern style of drafiniaiuhlp is to incorporate, or to refer to, ' 
many previous statutes, a method which necessitates the reader 
having before him extenso all those statutes w’hich are referred to. 
To cope with this difficulty the learned Authors have interpolated the 
minor amendments in brackets in the text of the principal Act, and j 
have set out or indicated the more im|K)rtant amendments in the notes ^ 
to the various sections. In the .schedules are printed the various ^ 
Acts affected, in chronological order. All these changes rendered 
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I',', necessary new forms and regulations which were drawn up and issued 
' by the Ix>cal Government Board. Mr. Allan has carefully collected 
iind set out these at the end of his book. Dr. Allan has given his 
f brother the benefit of his wide experience of the subject, gathered in 
the capacity of Medical Officer of Health in the City of Westminster. 
The joint result is to present to the reader a handbook easy of 
reference, a sure guide through the maxes of a subject bristling with 
difficulties and of great technicality. I'hat these efforts are appre- 
ciated is proved by the wide circulation among, not only the legaly 
but also among the lay portion of the community" interested in the 
subject of Housing of the AVorking (’lasses. 

Third Edition. .Voore\^ Stt/in/ors Practice. By H. R. Wllford. 
London: Butterworth Co. igii. 

Fifth Edition. Maarc's Handbook of Practical Forms. By H. H. 
Kin(;. London: Butterworth & Co, 1911. 

Seventh Edition. Moore's Practical Forms of Amercements. By 
H. F, F. (Ireenland. London: Butterworth Co. 191 r. 

Fifth Edition. Moore on Title. By E. E. H. Brvdges. , 
London: Butterworth & Co. 1911. 

All the above are new editions of well-known works originally 
produced a generation iigo for the special use of solicitors. But 
all have been revised in subsequent issues and all have, for this 
issue, been re-wiitten in great part, and in every respect brought 
up to date. 

The Solicitors^ Practice was designed for ‘‘young solicitors and 
articled and other clerks ” ; but as it is twenty ^hree years since the 
edition before the one under review came out, a great deal of re- 
casting must have been necessary’. Vet the young solicitor has 
been well kept in view, and the book enters with a compiehensive 
■ spirit into his needs, from the brass plate and the letter-box on the 
. street door; “envelopes of varying .sizes*’ for use inside; the provi- 
sion in the outer office of a waiting place for visitors, “ so arranged 
* that a curious or impertinent caller is unable to see books or papers 
. upon which the clerks may be working ” ; down lo the chairs in the 
'r principal’s room, “not too comfortable, so as to tempt callers to sit 
too long.” Tlic young solicitor having been thus minutely coun- 
^\^^elled, the Author has introduced into the present edition new mat- 
“so as to render the book useful to practitioners of standing.” . 
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And as in this also Ine careful and lltoii^htful spirit has been con- 
tinued, the book wiW well lepay a diligent perusal both by those who 
are established in the piofession and by tho.se who arc prejuring for 
admission to it. 

r/it' Jlafidiwk vf Pracfual Forms ivofesses ti) iiK'lude all those 
forms, with the e\ee|>tion geneially of such as come under the 
subjects treated of in the other volunus of the senes, “as aic 
constantly re(juired in tlu- daily praetite in most o/hces." lilven of 
forms which can be obtained fnmi official sources “such have been 
inserted as are likeh to be frequently lequired at shoit notice.” 
This of Itself would niakt* the book a useful one in a solicitor’s 
practice; but of especial assistance are two et>inplete sets of forms 
which are ol ten difficult to fill up pi(qx‘rl\, being thusL lequiied for 
the I^nd Registry and th(»se nectssirv undiT }\iit I of tlu- b'inance 
Act lyio. To these two sets, sound noli s and di^M-rlations which 
may relieve many perplt\ities are sufiphed. 'I'lie xc^liime is made 
easy of reference b\ its aljihabetu al plan, and this, with tlu- huh \. so 
full tha^ rcf.jMices to one subjc<‘t are, wlurc nc'.fssaiy, made under 
more than one heading, will a\oid waste ot tune. Among tlu* foims 
are some models of cases f(»r the opinion ol I'mmsil (b\ o\<-i^ighl 
printed “Councir’) , and these are \ei\ lu atl\ done. 

Thf Practical Forms uj are also an.ingid in alpha- 

betical ord<*r of subject, and here again e\ery ratilily afforded 
for swift reference, fc^r the Index, as the Aiilhoi fa’il\ asserts, i.s 
an exhaustive one, 'J'he exainple.s pro\ided are available ovt-r a 
great range of the affairs of active life. 'J’he dp.iMcjii of “ilusiness,” 
for inslane'-, contains specimens ajjplic.able to the s^Je of a soliciior’.s 
or a medical man’s prac.tiee, and of such leprtsenlatne undertakings 
as, amongst others, iliat of a boarding school, a wine merchant, 
grocer, linen draper, and a horse dealer. And there arc som(‘ forms 
on exceptional mailers brought uneler the; head of “ Miseellancuus.” 
A very useful feature is that each precedent has ilie particulars of 
the stamp w’hich the agreement should bear 

Aloote (m Title. Ail the jjn.xious editions, and the latest of them 
was published a rjuarter of a rentur) ago, were limited to advice to 
the solicitor of the vendor on the preparation of abstracts of title. 
But this one coinc-s mucli nearer to c omj)lc*tion, for it extends its 
ass.islanct: to the purchaser’s scdiV iior by treating of the examination 
of title and the perusal of abstracts. 'J'hi.s is a great advance, and 
much learning is displa)ed in the notes and direi.lions. Anyone 
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making use of this book will probably find more readily in the Table 
of Contents than in the Index (though this is well constructed) the 
points for which lie is searching. 

The w'iiole series would form, as each volume is hiroughl up to 
quite a recent date, a useful augmentation of the sfilicilor’s library. 

Fifth Edition. />Vr//V Cases in Modern Equity, By 

J. A. Si!K\u\vo(»i) and \V, G. Hari, LLl). London : Butter- 
worth iS: ('<) T911. 

Br<‘tts Leadin;^ Casc^ in Moderi, Equity was’ a book originally 
WTitten for the use of students, and the fart that it has blossomed 
forth into a fiftli edition is sufficient ])roof that its.mtTits arc fully 
appreciated. 'I'lie Authors of the present edition, acting on the 
principle of “new* brooms,*’ sweep clean, and with the happiest 
results Bearing ni mind that the immature mind of the student 
must be niirliired by degrees, tht*y have contented themselves with 
a referenc e to the m(»st iiselul decisions, and have avoidt‘d giving all 
the cases which h.ue been decided with reference to the subjects 
treated of Another imi)ro\ement lies in the choice, in some in- 
stances, of some decisions more rcctMit than those sele(’ted liy Mr. 
Brett, to illiistiate a principle, in this wa\ jii>tif\ing the title of 
** Motfern l](iiiiiy.*’ For instance, Steed v. /Viee {L. R., iS Eq. 192), 
which wus only an oMer dieium of Sir (letirge Jessel, ha^ been 
eliminated, and Hur^^es^ v. Booth (I^. R. [loo*''!* 2 Ch. 6|8), which 
is an actual deciMon of tlie (‘ourt of Appeal iipfin the point, has 
been gneii in Us place. 'Fhis couise has been adopted in several 
cases, and im|)i<ives the praeticwl ulilit} of the work. Fresh leading 
cases have been added on such subjects as restrictive c(»\enants, etc. 
Many authorities on the [iractice, under the Judicature Acts and 
Rules, haw been omitted to nuke w'ay for matteis of more ])ractical 
interest. 'Fhe general scheme of llie test remains more or less the 
same, the lidding cases lnung grouped under fifteen lieads, the most 
important of wluch naturally deals with 'Frusts and Trustees. Fhe 
Index, 'Fable of .'Statutes, and 'Fable of Cases are all excellent, and 
make for easy reference to the text of the w^ork itself. 

Fifth Edition. A Di^e^^est of the Jmtk* of Libe! and Slander, 
By \V. Bl.xkk OiMU ks, M.A., LL. 1 )., K C., J. B. E\mks, B.C.L., 
andWAi.iKK Bi.ake OiHiiCRs, M.A. lamdtm: .'sle\ens »S: Sons. 1911. 

It is always refreshing to read an) thing emanating from the pen of 
Hr. Blake Odgers, for not only does it beat the impress of an acute 
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and scholarly mind, but it is also pointed by a certain homely wit. 
To the last-mentioned quality must be attributed the quotation from 
Byron, on the front page, “Dead scandals foini good subjects for 
dissection/’ for we cannot conceive any benefit being derived from 
that occupation except by members of the legal fraternity. The law 
of Libel and Slander is, year by year, becoming a more important 
feature in our ("ourts, the output of books on tluj subiecl imTeases, 
but Oft LiM retains its place in the aifeclions of the imictising 

lawyer. Legislation on the subject has apparently not kept pace with 
public requirements, as was proved by the case of Jlulton ^ Co, 
V. Jon€S (L. R. [1910], A. C. 20), a case which not unnaturally 
caused considerable controversy in the lVcs.s. As it is si\ yeans 
since the appearance of the last edition, considerable giound has to 
be covered, and new soil to !)e hiiiken up. “J'air ('oinment ” is 
a branch that has bet‘n materially afrccti.d by iheiehy 

^rendering necessary considt'rahle modificatinn of the picxioiis text, 

' Statements made in orctipied from i^arliamentarv or Odk ial Papers 
is a branch c.f the subject which has attained consideialile impoiiancc, 
by reason 01 the cases in which Mangena appealed as Plaintiff. 
This has necc.s.sitatcCl the introduction of a new' sub-diviMun of 
Qualified Privilege, w'hich appears on juge ^^^6. In conc'lusicm, it 
is only to be added that the present edition maintains the high 
quality of work which one is led to expect fnmi a w'ritcr who has 
contributed so muc'h to the adornment of legal hleraiure. 


Sixth Edition, Jfa/no/t's Death ^JNtics, by l’\ H. L, 
Errinoion. London; Stevens iV: Haynes. 1911. 

These duties force themselves with an insistence unwelcome, but 
inevitable, upon all who arc in the present enjovment of property 
to which the duties attach ; and the reputation which this work 
has so long enjoyed, perfectly supported by this sixth edition, is 
an assurance that, from its |)agcs, anyone concerned may ascertain 
t^kt-^extent to which his estate* inu.st contribute to a Chancellor’s 
budget In the first four chapters the Author states with great 
clearness the principles and requirements of estate duty, increment 
value duty, legacy duty, and succession duty. I’he text of the 
principal Acts is set out accompanied by very valuable notes. In 
the appendices are also set out the death duties in Australia, New 
2 ^ 1 and, and Canada— the incidence in its several provinces being 
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seimralcly shown — South Africa, India, and the Crown Colonies. 
I'his feature enhances the value of the book to all who have pro- 
perty interests within the Empire outside the United Kingdom. 
In every respect the work from its text to its minor details has 
j^very high merit. 

Seventh Edition. laswc/Z-La/tj^mead^s English Consiiiutwnal 
History, Edited by Philip A. Ashworth. London: Stevens 
& Haynes. J911. 

Mr. Ashworth, who was responsible for the last two editions of 
this wt ll-kn<jwn history, has .revised the present edition and made 
considerable additions and re-written portions, notably the chap- 
ter on “ 1 'he Succession to the Crown” and the latest development 
of the C on.stilutioiL if it can l>e called development, the Parlia- 
ment Act. 'I'wo long fcKitnotes at least have been included in 
the te.vt, namel}, those on Treason and Im|)eachments. The pas- 
sing of the Territorial and Reserve Forces *\ct has necessitated a 
considerable lengtlicning of the note on the Standing Army. Addi- 
tions have been made to many of the notes by references to and 
quotations from the works of Professor Maitland, Sir William 
Anson, and Dr. Holdswonh. Sometimes the Editor, instead of 
adding, omits— we suppos • on better consideration -- some previous 
comments in a note, a> where he rather cast doubt on Professor 
Freeman's statement concerning the status of younger children of 
the King, and a doubt cast on a theory of Mr. Jenks. An im- 
IKJrtant addition to the notes is that on the Speaker. We are rather 
surprised that there are no references to Mr. Round's articles on 
the question of writs of summons to sit as a Peer, We think 
the Editor is in error in sa>ing that a Government Bill was sub- 
mitted to Parliament in the Spring of 1911, proposing payment of 
members; it was included in the Budget, and though the resolutions 
;of 1893 and 1S95 in favour of such payment are alluded to, the 
much later resolution of March 7th, 1906, is not alluded to. 

Ninth Edition. Law of Torts, By A, Underuili., M.A., 
LLD., and J. G. Pe\se, B.A. I^ondon: Butterworth & Co. 1911. 

This well-known handbook is much in favour with students pre- 
paring for examinations. In the preimration of the present edition 
learned Author has secured the assistance of Mr. J. G. Peasei 
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whose position and expcrionct* as assistant reader of Common law 
to the Couneil of Legal Lducation will strengthen its position w’ith 
that class of reader. Se\eial chanjH-s have been brought about. 
As before, the text is divideii into two Parts. (\) The Nature of a 
Tort ; (2) Rules relating to Paiticular Torts. In the present edition 
the subject of the Kmployeis* Liability has been shifted bodily from 
Part I to Part II. Chapters treating on Nuisance, Negligence and 
Defamation, have been rearianged and generallv impro\ed. Liability 
for bleach of duty to prevent damage from dangerous things and 
animals, popularly known as the rule in F/efi/nr v. now* 

has a chapter all i(» itself. Two subje<‘ls have been eliminated, as 
being better embracul in a woik on the l«iw i»f Propeit), namely, 
(i) the Law .tn to the creation of l.asenionts . t2) the Nature of 
Rights of Common, Ferries, and Fisheries. The (jiiestioiis pro- 
pounded b\ Mr lilagden. for the purpose of testing tl.e knowledge 
of a student, after reading this treatise, are comprehensive and 
thorough. At the end of each (luestion is placed the number of 
the page ^n>m which information may be obtained lucessarv to 
answer tin* indixidiial <|iiestion. 'Phe Index is excellent, and give.s 
the reader an ^'dklcut ke) to the text. 

Mnuhipal JJy I* H, Si^FXci k. London . (!onslable 

& Co. 1911. — l^ir Kdward Clarke dt scribes tliN work, in a Preface 
w'hich lie has written to it, as the best and most complete account 
which he lias jti se< 11 of the beginnings of IcMal gen eminent and 
administration. And he elireds sp^-i ial ultention to thechi|)ter 
which eonlaiiis “the lull a« count now for the first timegnen of the 
origin o| the poweis and duties of the Lord ('hainnan of C'om- 
niittecs.'* The ciiaptei is no doubt a notable socioIogK'al stud). 
But the whole l>ook is full of interest, and not only of interest, but, 
what was Iiardly to be tnpcf tc*(i from .so dry a subject, of amu.s(‘ment 
also. The labour expendt<l on the e'olleclion of mate'rial must ha\e 
been ver) great ; and then is a wealth of suggesli\e matter in the 
historic details stretching much beyond the subject to which the 
book is devoted. 

Tfie German Commercial Code By A. F, .^^chus'JKR. London: 
Stc\en- and Sons. 19 ii. In the cMensive commeicial relations of 
this (oimtry with (jcrrnany a knowledge* of the code of the latter 
nation of vast importance to our own traders, (^lonimission 
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business, the special regulations of carriage by land, the nature of 
Gernicin share companies • all these are necessary to be accurately 
understood by anyone engaged in financial transactions which must 
be governed very largely by foreign law. Without a very intimate 
kno\vle<lge of Crerman, it is not possible to judge of the closeness of 
the Author s rendering of the Code, but undoubtedly he is master 
of both Kingiiages, and his warning to hi<5 reader not to hope for 
a model of Knglish prose in the work, no doubt, is suggested by 
diffidence. 1'he work is certainly deserving of commendation. 

J/i -'///fz/vs'A of Snlnwnd's Juri^pruiUnci'. By R. E. he Beer. 
London Stevens i\: Haynes. loii. — No subject is more fitly 
constituted for analysis than Jurispnidence. for ‘jurisprudence is 
logical, and analysis of any subject that has not that satisfying 
(quality is a wasteful l.ibour. This little work offers apparently 
tht* acceptable as^i^tanre which a student of the larger work would 
value. Without this main work at hand for the moment it is not 
possible to test, paragraph by luragraph, the closeness with w'hich 
the writi r has condensed his author. But taking instead another 
treatise of admitt<‘d fame on the subject, the result is favourable 
to the little book : and any student who would as a preliminar)* 
effort take the slight trouble 4»f extraeiing the irreducible es.sentials 
of this anal) Sis would entei upon the study of tiio chief work with 
keen comprehension. 


-/// Introduction to Commercial Lau\ By iCRNi.^r (i. Dixon. 
London. Butterwoith vS: To. 1911. — Commercial students are 
the class for v\'hom this hook^ is prefiared ; and the Author aims at 
stating the main outlines of the subject so plainly and so simply 
as to clear awM) the initial difficultie.s. And from a perusal of one 
of the chapters, it may he said that he has attained his aim. 
Though the vvoik is cjuite elementary, it will probably be well 
suited U» Its purpose. 

Questions and Ain^oers from the Justice of the l\aceP iSoj to 
igo ^. By Kennkh! M. Macmokrax. London: Butterworth 
Co. 1911. -'rhe y/o//<r of the Peaci has, as is widely known, 
for many years opened its columns to queues to which it has 
supplit^i answers on mattiTs allied lo Local Oovernment. This 
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system has no doubt formed a valuable aid to ver>’ many persons 
who have needed a guide to the intricate Acts and a direction to 
decisions upon them. The present volume continues a digest of 
these solutions which, starting from 1877, extended to 1896. I'o 
economise spare, which is an essential in a book of the dimensions 
of this continuation, the Kditor has dc\iscd a system of cross- 
references which obviates the printing of a ciuestion in more than 
one place. 

* 

The jRi/sinrss of Coftj^ress. By S. \V. New York: 

Columbia UniverMty IVess, London: Henr) I^Vowde. 1911. — A 
book dealing with the hiiMiiess of Congress wmII be eagerly studied 
at the present moment. (Ire at Britain is now g(»iiig through a 
period of transition and reform of her two Houses of liCgislature 
and their relationship one to another. A work, theiefore, dealing 
with the same points, as legaids iIk* Senate and the House of 
Representatives in the United States, will naturall) appeal to a wide 
circle of political reiiders who wish to comjiare th(* two systems. 
The book based upon a course of lectures delivered by the 
Author in the winitr of 1908--0 at (’olumbia UnivtTSity. As to 
its merits, naturall} on** speaks with n*ser\f, but it certainly disjilays 
a fund of knowledge and lucidity of st\le whitb will commend it to 
a great number of readers. 


World Or^amzaiion. B> H, Hill. New York: Co- 

lumbia L’niversity IVess. London: Henry l'»ow'de. 1911. — The 
basis of this book is also a stnes of lectures delivered by the Autlior 
in March, 1911, on the Carj/cntier Foundation, at the Columbia 
University. Dealing only with ( crtain aspects of the modern State, 
its object is merely to show h(jw the problem of a wider juristic 
oiganization is affected by its nature and development. We arc 
glad to see how’, for once, justice is done to Machiavelli’s theory of 
Absolutism, which is carefully and ably contrasted with the view's of 
Althusius and Grotiu*^, who hold that there is a natural moral order 
underlying all human relations. Mr. Jayne Hill appears to hold 
in high esteem, and rightly so, the old Dutch juri.stic writers, whose 
works might w'ith advantage be more widely read by the present 
generation. Of course, in a treatise of this nature, it would be im- 
pos.sible to quote at length, or with any attempt at completeness, 
the theories held by all the international jurists whose names are 



REVIEWS. 




249; 


■ quoted, but the selection made is very judicious. The scheme 
. evolved by the Author has the advantage of being novel, and is 
presented in a concise atid easily^understandable form. 


B / ffff's Guide io the Bar, By Hilary Bluff. Expurgated and 
Edited by wSr. John Lucas. London: Methuen ^ Co. 19 ii. — 
The “Modest Author” assures us in the Preface that he does not 
wish to claim for his little treatise a place on the shelf beside such 
monumental brochures as Mr. Justice Darling’s Scintillte Juris^ or 
the last edition of C'hitty’s Statutes: enough for him if it may, like 
the Anuual Practice^ lie in unnifil«;d •-leep year after year on the 
table of every pupil-room in the Inns of Court. The Junior Bar at 
any rate arc not likely to gratify this modest wish, hs there is much 
humorous matter in this little lK>ok that is not to be found in the 
pages of Chiity or the Annual Pfactice, The style of the Author is 
suggestive of “Puinphandle Court,” but we have looked in vain for 
an intimation that it has been reprinted in book form by kind 
permission of Mr. Punch. 


Marriage and Marriayc Breaking. By Ch\rlk.^ Tinnixs. 

London : Stanle> Paul & Co. 1911. This book presents a curious 
medley of fact, argument, law and history, connected ^\ith marriage 
and divorce, to which Mr. Plowden has written an introductory 
note in his well-known facetious vein. We gather that, the book is 
intended to prepare public opinion for the jw^sible recommendations 
of the Divorce Commission. The arguments pro and con are set 
out with considerable abilit}. Arguments which support the increa.se 
of facility for divorce and decrease t>f cost are presented with a 
strength which will appeal to many people. The .sixteenth chapter 
gives a brief chronological review of the legislation affecting Divorce, 
from the earliest times, circa i8 n.c., up to the most recent times, 
1902. All w*ho are interested in this most controversial subject w'ill 
find in these pages much that is new and much that is interesting, 
from their individual {)oint of view, w’hichever it may be. 

The Corporate Nature of English Senereignty. By W. W. Lucas. 
London: Jordan & Sons. 1911. — This is a dis(iuibition accepted 
;,.^by the University of Cambridge as a work of original research for 
degree of Batchelor of Arts. The Author is a painstaking 
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writer, with an cjigerncss for detail, which «^omctimcs leaves its 
mark on his work. If there are, and \\e belit've that they exist in 
considerable numbers, those who belitwe in the I')ivine right of 
kings in general, and of the Hritish King in partieular, such a belief 
would be shattcied b\ a perusal of this work. Mr. Lucas appears 
to have derived considerable inspiration fioin the laU* Trofessor 
Maitland anil Piofessor Vinogradoff, in wliidi course he shows 
considerable disi'rimination. l-ack of space denies us the caj)a(‘ily 
of giving a detailed criticism of this rather lascjpating essay, which 
shows very considerable promise, and inspires us with a desire to 
see more of the Authors writings later on. 

Second Su/^plement A/ the EneviIo/^iCdui of the Ltrtus of 

Enjclti^id, I>y Max A. Rojiik'Imjn London Sweet i'v: Maxw^elk 
1911. — .An Kncvelop,edia dealing of necessity with knowledge winch 
has no fm.ility can, etjually of necessity, make (‘onciete only, at the 
moment of writing, elements which are evii* lluciiuting. But this 
defe< t, a^ regards Lord HaKlmry's cnter|)nse, is ni' l by supple- 
mcntar\ volumes, of w’hith this is the latest, supj^lying the substance 
of, and references to, all the cases ami siatuti‘s wliich have varie'd 
from or affected in any wa} the oiiginal text of the great work, to 
which it i^ therefore an indl^pensable adjund. 

The Justices J/tnidf\>oh nf the Law uf EvuLaei, By \V. C. 
MauoI' London: .’^w«*it Maxwell 191: -The full subject of 
evidence would be be)ond the re«juiremenS of < oum> magistrates, 
and this little book is a skilful appreciation and selection of all the 
points that w’ould be admissible in ceases that ordinarily come within 
their jurisdiction. 

An Analytical Die^t^t if Casi\ in the “ /nri' Journal /\\'/>orts'^ 
and the Reports'" duritv^ the rears iQof) — l^io. By J. S. 

Hendersox, London Stevens iV Sons. 1911. — This digest i.s 
founded primarily on the Zra' Journal Reports. It is preceded 
by an alphabetical list of all the cases which have been followed, 
not followed, or commented upon in any way in the course of 
tlie judgments in the cases digested. This list, together with the 
Index of Cases reported, will ^*nable any reader lo secure a speedy 
and assured grip of the decisions < oming within the volume. It has 
ever)’ appearance of being prepared with great care. 
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Law for the Ameriaw Farmer. By John B. CJkken. New 
York: 1 'he Marmillan Company. 1911. — This work by a member 
of the New York liar fornix one of the Rural Science Series^ edited 
by Mr. L. H. Hailey, which has met with such success in the United 
Statt:s, It IS not intended as a substitute for the a»lvice of a lawyer 
in any < ase where legal counsel becomes n(‘C(‘ssary, nor is it designed 
as a text book for law’yers. Its object is primarily to bring the farmer 
to th»' lawyer before the case has been so prejudiced as to increase 
the diffuMilties of the profes'iional adviser. At the same time, the 
learned Author has endeavoured to enaole the fanner to recognise 
his rights and duties. Differing so largely from the status of the 
farmer and the land laws of England, these American laws have 
little interest ftir the practical hhiglish agrif'ulturalist. Vet to the 
English fanner with {irogressive tendencies the) should be w'el- 
comed. In its liealnient and stientifu arrangement, this book is 
a model of wli^it sucli^a work ought to lx.*. 


lUithnoorthy Il'itrhmen's Com/*en.\ation Cases, ^'ol IV (New 
Series). ICdited by His Honour Judge RvEGo, K.C., and 
l)0U(.L\s Knockkr. London: Butterworth cV Co. 1911. — In 
this \olume a ni*w meth<id of arrangement has been adopted 
which has addetl very < onsiderably to the value of the w’oik. 
An outline digest is fixed, with the view of giving greater 
facility (»f refereme. It is arranged under the sections and w'ords 
of the Act. so that the reader c\in see at a glance all the cases 
bearing upon *iny particular section and any particular words of 
that section. 'Ko each case is also added a note describing its 
nature. 


Practue befoie the Comptroller of Patents. By Carrol Romkr. 
I^ndon Sweet and Maxwell. 1911. — This is not a treatise upon 
the subject-matter ot Batenl law, nor upon the High Court practice 
in infringement and such actions. But though its purpose is con- 
fii:ed U» e.xplaining the iniiior practice before the Comptroller, it 
has its ow’n peculiar value, for the cases w^hich c'ome before that 
officer are surpiisingly niimeious, the knowledge of the practice is 
confined to a <'oni[)arativeIy small number of persons, and this book 
sets that practice out most fully. It refers to all the cases which 
have come before the authority since 1883 down to 20th September 
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last; and the Appendices contain the Patents and Designs Act 1907, 
the Rules of tlie follc)\\ing >eai, and some precedents of specifications. 


Second Edition. Leading Casts and Sfafn/es on the Law of 
Evidence, lly ERNE^^ Cockle. London: Sweet iS: Maxwell. 
1911. — I'he first edition was prepared for the use of students only. 
But as it met with favour from practitinncis at (Juarler Sessions, this 
issue lias been enlarged in its scojh‘ to meet the greater deUiil 
required by the new class of Headers. I'he Author has gathered from 
many statutes portions relating to e\idence, and he believes this 
collection to be the fullest in existence on the subject. Of the many 
cases (juoted at some length, he has endeavoured to i xtracl in each 
instance the jirinciplc imolved, and prints it as a head-note. An 
analysis which he supplies gi\e‘>, in about a dozen pagt s a ver> good 
presentment of the whole subject. 


Fifth Edition. T/iC Agriiuitural Holdings e\c 1 , 190S. By 
A. J, Spencer. I ondon : Stevens tV Sons. 1911. - I'he origin of 
this Act was in one with the same title jiiisscd in 1906, but to 
come into operation not till tiuee >ears later. Before that period 
elapsed it was repealed, and its provisions, with tliose of earlier 
statutes, consolidated in tin* present Act. I'lie leghdittion of whu'h 
this is the represen tali \e is of great importance, as it estab- 
li.shed the right of an outgoing tenant to <‘Lum compensation for 
improveriient.s width he had himself eFeci'd. 'Ihe Author in 
numerous notes elucidates and illustraies the many points in the 
Act which would present difficulties to an) one not well inforiiied in 
the subject. 
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CONTEMPORARY FOREIGN LITERATURE. 

5n /Demoriam: ?ames TRIlilUamd, D.C.X., XX.S>. 

The memory of James Williams, who died at Oxford about the 
middle of last I'erm, must not Iw left without some meed of 
aplircciation in this Magazine, to which he was a frequent con- 
tributor, and of whose Contemporary Foreign Literature section he 
for many years took charge. 

Dr. Williams was a natne of Liverpool, and received part of his 
early education at l.iverpool Oillege, from whence he came as an 
undergiaduate to Lincoln ('ollege, Oxford. After a moderately 
successful career as an undergraduate -achie\ing distinction not 
only in the schools but as an athlete (the proud record of having 
rowTd in llie University Light wa.s his) —he took his degree in 1874, 
and the following year was called to the Bar at Lincoln’s Inn. At 
the Bar he practised for a f('W years, but soon returned to Oxford to 
take up the work of a Law 'i'utor. 1 o this work he ivoted him'^elf 
with unremitting zeal and with great benefit to his jmpils, till his 
ap{KU*ntment as a University Reader a few years before his death. 
Elected a Fellow of Lincoln (College, he gave constant attention to 
College business, and held the office of Estates Bursar of the College 
for a considcralile period. University business also received a fair 
share of his attention as, inter alni^ he was for a number of years a 
curator of the 'raylorian Institution, and on two occasions repre- 
sented the University — at c ommemorative festivals of foreign seats of 
learning— once at Vale (where he received an honorary degree in 
law) and ejnee at Oviedo. On the creation, about four years ago, by 
the munificence of All Souls’ (College, of a University Readership in 
Roman Law, Dr. Williams was elected to it, and this olTice, tenable 
for five years, he held at the date of his death. I'he time was too 
short and his health too feeble to enable him to do much work 
in Roman law after his election, but he had undoubtedly a wide 
knowledge of the subject. 

Dr. Williams was a prolific writer. Though he never produced 
any large or comprehensive w’ork, he was the author of several 
useful manuals, all characterised by learning and ability. Such 
were two books produced for the series of l^w Manuals, published 
by A. & C. Black, viz., one on IViiis and Succession 1S91, and 
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the othei on the Iai7c of Rducatum^ iSgr. The latter was accq)ted 
as a t]iialit\ini’ dissertation for the degree of D.C.L. of 0 \ford. 

[ He also hioiiglit out, in 1893, a in which the texts of 

the Indstuii'^ of J ultima ft are contrasted with the rules of luiglish 
law on the same topics This work, though not fiee from occasional 
misMkes, N\as coiK'eived on a happy plan and is most useful for 
students, and has run into a sL‘('ond edition. 'Flic last legal work 
from his pen is entitled Law of ihe l^mvemhey^ ])uhlished in 1910. 
It was first published in this Magazine in the years 190S-9, and 
shows not a little research, and throws a good deal of light on 
a topic much reijuiring elucidation. He also wrote man) articles 
on law for the E)u^'dop<t\iia Ihuatioun, 

Hut Dr Williams, though devoted to the stud) of law, wa,s 
something more than a mere lawyer, 'riiemis was not the sole 
object of his woishij). He was well-known as a lover of poetry 
and had himself tonsiderubh poweis ot \ersilieation. besides 
fre«juci:t p -aic contributions to the pages ol thi Oxfotd Unrt\niiy 
Ma:^az,.n\ he publi-^lKd se\eral small volumes ol \erse, among 
wliK'h ma) be nu ntioned EfhxXndHth\ 1S9J, Encf\^:s EaUad'^s 1S95 ; 
and Thomas of Ktmpcfu 1909, the last-mentioned being spei'ially 
admired by toinpctenl judg* s. He was also an excellent linguist 
and well vtrsed in foieign huratun*. One ol Ins ’cgal works is 
Dank m a Jurist, His knowkdge of Spanish— a rather rare 
accomplishment at tli * Uiineisity was cxieptionall) good, but 
there wtre few Kuropean languages that c'une amiss to him. He 
kept himself in tuu« li with modem languages by travelling abioad 
nn7st of his vacations. 

In tLni|ierament, I )r. W'llliams wc^s lather reserved and melancholic; 
he did nut appaientl) make friendships readily. Hut he was always 
most generrms in gnmg oi his lime and labour to assist others 
when called upon 'I’he present writer has had fre(pient occasion 
to make use of his serMce** in various <jfficial matters and always 
found him most ready to accord them. 

There can [at no doubt that a deep shadow was thrown over the 
last two or three years of his life by the consciousness of the incurable 
malady to which he ultimately suc('umbed. Hut he seldom made 
any C(jniplaint, and struggled with infinite couragt* and resolution to 
d(j his work to the end, and died truly in harness in the College 
to which lie had so long been athiclied. 11. (J. | 
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Zeitschrift fur Internationales Rectify Vol. XXII, Parts i and 2. 
Leipzig, 1912. — On pp. 1 to 121 the late Judge of the (lerman 
Supreme ('ourt in Leipzig, H. Witlmack, dlscus^es the provisions 
of (jiTinan law as to the recognition and enforcement of foicign 
judgments and foreign awards in a very lucid and inten^sting manner. 
The learned Author bases his obbcrvatioiH on the well-known deci- 
sion of the (lerman Supreme f‘ourt. In re The Khtin and Mosel Tire 
Insurance Co, Ltd. (March 2(1, i90(j), reported in Vol. 70 of the Deci- 
.sion.s of the Reielisgencht in (‘ml (‘ases. 'I here the highest (*ourt of 
the (lerman Empire had refu-icd to lecognise and enforce a judgment 
of a Californian ('ourt on the ground that the principle of reciprocity 

(legenseitigkeit ”) was not suffieiently recognised J)y Californian 
law. — In a second article fpp. 122 to 141} the same distinguished 
Author treats of some rules of International law as to contracts of 
alTreightm<‘nt. stalling from a deciMon of the Supreme Court of 
Alabama m Southern Rxffc^s Co. v. 6/Ms American State Ri ports 
('.\XX, 24, and <omparmg the same with decisions of English 
('ourts.- An article liy Dr. A Schmidt, of Jluda-Pesth, outlines the 
pioMsions of the new Hungarian C.ml Procedure Code, 1911, and 
under the heading ‘‘ Reclitsprec hung “ we find an intcie.sting collec- 
tion of recent decisions ol AmencMn, (lerman, and Austrian Courts 
on points of International law 

Deuhiht funsten-Zt itun^;, Vol. \VI, Xos. 19 to 25, and Vol. X\'II, 
Nos. I and 2 (i Oct m/it — 15 jan. 1912). IJeilm. — A study on 
Intel national law with regard to the pn*senl war between Italy and 
'Purkc'v (X\'I, 1244) ; an article on lerman Law as to '1 ransactions 
in Juiglish Sliaies*’ (XVI, 1252). and the view' of a distinguished 
(.lerman inUrnalionalist on the Franc'O ( lerman Agreement of No- 
vemher 4, 1911, respecting Morocco and the C'ongo (XVH, i ), w'lll 
he ot interest to Lnghsli readers. As usual, all the above-mentioned 
numbers of this CRiman “Law Journal" contain careful rcpoits of, 
and valuable notes on, leceiu decisions <»f higher (lerman C'c3urts and 
go(jd literary reviews. , 


WORKS OF REFKRKNCL 

ftr'/tui 1 1 /to, .intl If '/•or IV/to year /»*«/., /*;/-*- /j. 1-omlon • A \ ('. 

Ithu'k // //<'’» // is 1>) this linu* Um) well known u> need an\ det.ulid dcsciie- 
tioii ,it <«ur hands The 'i/e ol ihe )H»t»k eoniinucs to nuiease, the pitsent ivsuc 
contuining, it is said, some 24,000 hio^raplues, \ei it would he dithrult indeed to 
point to more than a tew i>( the notices thiou^houi the wh(.ile ot the work that 
could be disixrn&ed w'lth. In sevcniJ instances .some of the paruculars given would 
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scarcely appear u> merit incluMon, and a more drastic pruniiif; in lliis direction in 
future issues viould assist to\vai<ls keeping the woik witliin reasuTnable proportions. 
This K a minor mticiMU. The lM>i>k has long since ac<|iuierl a reputa- 

tion foi exeellency and acniracv which the pit sent issue «cll niaiiilains, ami has 
earnetl f»»r ilNclt a po'.ition as an indispcnsahle woik ol reference Inilh for the 
olfico and in tin* home. The />\W cimtains the tables which formcily were 
includid m I! //7. >. many of them original and to In* hnind pridiably in no 
other woik. 1 \iiemel\ uselul even when used alone, it will l>e found doubly so 
as a suppKnii nt to the juienl wt»rk. 

/’//r anJ Yrar I^mdon : A, & C. Black. — For 

those who omtnhute to the newspapii and }H'niulical press this woik should 
prove nt the great e^^t assistance It eumpiist^^ lists of ICnglish and Amcncan 
Magariius, jiuirnals and Tuhlishers Ac , with such mformaiion relating to the 
publication^ as \ull enable the writei 01 artist to pkut hi*; work with the greatest 
chance t'f succe SN, 

77 it' s and PtreAi'fy jg/j. l.ditcd by G, K. 

MmoN. Jaj.wlon : A. A C. Black - This woik has now attained its 31st yeai. 
Dividid into two jurts. the liist eompriNing l.ducalion. Ibnlessions, an<l Social 
Lift, and the second IM ilanthit'pj and Social Work, it gives mucli valuable 
infi'rmalion and manv usetul l.ihlcs groti]H.(l in snHons iiiidei eath head. To all 
initKMtd in woin-in's woik, in no mattei what dtjuaimciit oi lite, the mfoimalioii 
given Ui this l«u k is liKelv to he o! rh.c utmt»''l service. 

J luytt • A\r:iffthdthfr an / J\> <4/ /o/j. B\ A I’owr.ii, K.T. 

l^iudoii* hot' , worth A (.’o * Mi. I'owel) s handv littU lH»»k lias now re.ith«*ti its 
lituenth annual ]s*«ue. The foin> is hv now well-known, and it it mainsunch.anged 
in the pie>ini ediiau*. Tia cnnUiUs Live, however, re< eived i iruul revision, and 
a new !t iturc of the present issue i- an arti* le on the ^ulijetl of (jnan/uw .l/rv«/V. 

Aiyal CuUc io ihe I ''nden Chantit' igij Ldited by J'^mn L\NK. 
lamdon: Ohati<» A Windu'. - This is the forti-i ighth issut ol this ustfu! (lUide. 
In alphabetical arrangemeii’ 1 ' givts a list of all the lamdoii Charit’e**. with brief 
)).artkulars i»f each, and in an Apja-ndix 1 % given nmn <lel.'*led inftirmaiion 
concerning the pniv ipal hospiluls aiul charitable institulu as. The Kdilor's 
Brcface leviewmg the cliivnlaMe j-jjecl til the past vear is, as ii.sunl, interesting 
reading. 

Btitjks received, rtvaw*. <*f which have lieen htdd ovci owing to wan» of 
spate. -Devon's ///e C ww//m/ a//'/ M e Comwunily , Wooiliiig’s 'J'ht Existing 
ffeark Pinie^ , Chitty Ktlke’s r mu t vj J\oman /aw, Broughton’s 

AV/A.o/./f ; ' for Cati7tya/.\tf' , Jenk- /h ,s/ aj h Civil I a\i\ JiooK IJI — 

Proptity , Ollkdd's of Copyti^^ht, Clark's Jaw of the Amphymitu of 

jMtoiir : l^uIv*s J ood and Jhm:\ .hi Wurt/hurg's .l/ftr'UM/iiired Piopcity: 
Ckirk's Jmw oJ National Iniufufut , Mat gdiiv ray's Jirutumt Jmw . .Schkisser 
rnd Clark's Jeial Position of J rade i'nion: ; Meplieris, (liflord and .Smith’s 
AaT'o/ /.aw and Courts Martial t Up)>t nheiin's /ntei national /m7o ; Dtmtigh’s 
/.aw of Siditum .Siorev's Peform oJ /•egal /*ioiedmi , Patlway ami Canal 
7 rajfftc Case., loL A/l\ Daw barn's ilothntens Comp nsat ion Appeals 
igio-Ji ; \Yill»>ug!ihy\ '/lie lo^al /Mate, ihsney's Cat nape hy //ailway ; 
Walttm’s /ntrodigttuji to /Ionian Laso ; Jaiwndts^ General Average; Odger.s* 
Pleading and J^tdmie ; Ko'^s /m7v oJ J)ii>u7*eiy, Kt ports of Ca\ts deitd^ m 
the High Coutt oj the South Afruan Ptpuhlir; Patersons Lucming Ads; 
Monlgtiinery and Woodcock's Lvenuns^ /*racttcc : Wilshtirc’s lilenients of 
Criminal /aiw , Wills* Circuw^tan/ial hi'idtnce ; Charlies’ Jhiblu Authorities 
/*toUdion Ad /Sg; ; 7 'ht Oak /iuik of Southaniptou ; (leldart's Elements 
of Jingh h /aw, (rarnell’s Ckildien and the /.aw; I'ollotk’s I'nst Hook of 
Jurn/rmumc . Anson's Eaw and Cushm of the Constitution , Snelfs J'rimiples 
of Equity ; Btiwer's Adionable MisrtpredHtatwn, 
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“ L— THE INCREASE OF RAILWAY -RATES. 

A t the conclusion of the great railway strike in August, 
1911, the Board of Trade issued a summary of the 
terms on which the strike was settled and the men returned 
to work. By far the most important clause, so far as traders 
'and the commercial community of the nation were con* 
cemed, was the last, wherein the Government agreed that 
railway companies should have powers to increase their 
rates within their legal maxima to meet the extra expense 
incurred by the increase of wages to their staff. 

^ This announcement caused a certain amount of uneasiness 
among all sections of the community who were accustomed 
to send or receive goods by railways, and it was not until 
the House met in October, 1911, that Mr. Buxton, ‘the 
'.President of the Board of Trade, was able to announce, in 
i^sw'er to a question put by Mr. Charles Bathurst, that the 
;Government had no ihtention of rescinding sect, i of the 
.Railway and Canal Traffic Act 1894, but it was their in- 
^isntton to bring forward a measure to allow the railway 
companies to increase their present rates witlj^ their legal 
jtnaxima in order to recompense them for tub additional 

1* 

iit^Kpense they would have to meet in raising the salaries 
^ their staffs. 

I^^This naturally brings ns to the question — What are the 
^qwers the railway companies at present possess in levying 

17 
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rates for the carriage of goods, how have they Iwcn acquired, 
and whether they have used those powers fairly and to the 
benefit of the traders at large, so as to encourage trade, 
and to what extent any further increase of rates under 
the Railway and Canal Traffic Act 189; will benefit the 
companies to the detriment of traders and consumers ? 
Perhaps, finally, the public may be allowed to ask what 
steps the Government and the Board of Trade propose 
should be taken to investigate the proposed increases, and 
see whether the trade of the country will justify the same ? 

It would be out of place here to describe in detail the 
struggle between the carriers and the railway cominnics 
for the carnage of goods in the early days of locomotive 
'.traction, and the rivalry Ixdwccn the respt'ctivc railways 
for goods traffic of later years. 

Rates for the carriage of gooils arc grnerned on each 
railway by their respective Acts of Parliament, atid although 
a maximum charge was allowed, the actual rat<s chaiged 
were considerably below the maximum. liven so, th(' 
traders complained bitterly of the charges made, particu- 
larly where there was no competition with a rival company 
or by means of water. These complaints nccoscitated the 
Government passing the Railway and (.anal Tiaffic Act 
1S88, in consequence of which the whole subject rvas fully 
investigated, first at the Board of Trade Inquiry conducti'd 
by Lord Balfour of Burleigh and Sir Courtenay Boyle, in the 
years 1889 and 1890, and afterwards by a Joint Committee 
of the two Houses of Parliament under the Chairmanship 
of the Duke of Richmond in 1891-92. 

Lord Balfiiur of Burleigh and Sir Courtenay Boyle, after 
a most patient inquiry, lasting eighty-five days— where the 
representatives of ail the great railway companies sought to 
justify the rates charged, and all the trades and industries of 
the kingdom w'cre able to present statistics and explain most 
fully wliy their respective industries could not stand the 
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excessive rates the railways demanded — issued a valuable 
report,* which even now, some twenty years later, deseives 
most careful reading. At the same time they drew up a 
fresh classification of goods and a schedule of rates, which 
they hofXid would be a basis for all the railway companies 
in the kingdom. These w'ere embodied in Provisional 
Orders, and submitted to a Joint Committee of the Two 
Hfuises, with the Duke of Richmond as Chairman, as above 
mentioned. The Provisional Orders of the greater railwa3's 
occupied the lime of the Committee during the year 1891, 
and of the smaller railways during the jear 1892. 

Throughout both these inquiries one point stands out 
more clearly than all others, viz., how anxious the repre- 
sentatives of the railway companies were to impress upon 
Lord Balfour of Burleigh and Sir Courtenay Boyle, and 
upon the Duke of Richmond's Committee, that it would 
be suicidal for them to increase their rates beyond those 
actually in force, and that although they were most eager 
to retain their maximum rates— which by-the-bye they had 
not been accustomed to insert in their rate books — yet it 
w*jis not their intention to charge more than the present rate. 

Let us examine some of those statements, and see whether 
thej' used the powers acquired to the interest of the railway 
companies or to the benefit of the traders : — 

( \) Before the Board of Trade Inquiry. 

Mr. Lvmijert, on 13th November, 18S9 — Q. 2050: — “There 
will be no material alteration of rales so far as railway 
companies are concerned.” 

and Mr. Hvrrison, on the 9th December, 18S9— (>. 5209 — 
in answer to Mr. Pope, Q.C., said “ 1 am afraid, if we 
* could raise the whole of our rates to ilu* proposed maxi- 

mum, there would be very little Iralfic left for us to 
carry.” 

and again. —Q. 5210: — “ I look at it that the rates of to-day 
are proliably about the highest rates that we could get, 

^ Cd. 415, 19, iS9a 
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and any advance of thase rates would not be in the o 
interest of the traders or the company.” ^ 

and Mr. Lamhert, on the 20th l>eceinber, 1889 — answer j 
to Mr. Jeiine— Q. 9156 : — “The same circumstances as 
exist to-day in the matter of competition, will no doubt 
exist for years in front of us, and I do not myself sec 
any (x>ssibility of substantially increasing our rates be- 
yond what they are to-day. Circumstances may arise, 
such us increase in the cost of materials and labour, 
which would render it only fair and reasonable that 
the railway (‘om|>anies should be able to increase their 
rates, /// r<rsc the traders could 70 cli afford to pay 

them/' 


(n) Before the Duke of Richmond's Committee. 

Mr. Lvmbert, on 2nd June, 1891— (J. 5J17 : “We have got ' 
the best rates that we can get.** 

Q- 52^9: — “If we put it up we destroy traffic or interfere 
- with it in some way.” 

(>. 136JS3 : — “ I have said more than once that we do not see 
our way by (mtting up the rates for siiecial articles to 
recoup ourselves for loss on others.*’ 

Mr. Harki.^on, on 16th June, 1891— Q. 8568. — “Shall you with 
inerca'^ed powers of charge, increase the e.xisting rale ; is ' 
that your intention ? ” “ No, it is not our intention to 

alter the existing rates at all ’* 

Sir Henrv Oaeley, 9th July, 1891 — Q. 13866: — “If we. 
thought now' that increase would not damage the trade, 

* we would make an addition at this moment.” 

It is interesting to note what followed. As shown above, 
the representatives of the great luilway companies stated 
vary clearly that their rates could not be raised, and that 
they had no intention of taking such a step; yet within a ^ 
few months oi the last sitting of the Duke of Richmond’ai'^ 
Joint. Committee of the Two Houses of Parliament in 1892. ,•> 
the representatives of the railway companies decided not'l 
only to raise their existing rates to the legal maximit^ 
allowed by the Provisional Orders (Confirmation 
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1891, 1892, buf'to do this without notifying the Board of 
as far as possible to conceal it from the traders. 
. By the Railway and Canal Traffic Act 1888, sect. 33, 
sub-sect. 6, the railway companies were required to give 
fourteen days’ notice of what rates they intended to in- 
crease, and to what extent, and these had to be displayed 
in a conspicuous place at the railway stations, and in 
addition, a<lvertiscd in the principal newspapers, so that 
traders could not fail to see them. What the railw’ay com- 
panies did is best expressed in the Report of the Select 
Committee of the House of Commons, 1S93,* [Cd. 462]:— 


“On November 4lh, 1892, there was a C'onfercnce at the Board 
of 'Trade wjth reference to the notices to be given by the 
railway companies of any increase of rates, and the form 
such notices should be giw n in the case of new rates 
which the companies were about to issu • The repre- 
sentatives of the railway companies at this meeting 
asked the Board of Trade to dispense with the form of 
notice tht7 had authorised for ordinary increases of 
rates under the Act, and to allow the rate books of 
each station to lie treated as notices/’ 

Sir Courtenay Boyle, in his evidence before the Select 
Committee (p. vi), stated; “That in giving this dispen- 
sing power, the Board w’ere not aware of the intention 
of the com[>anies to insert in their rate books tempo- 
rarily, their maximum rates, or even permanently to 
raise their rates to recoup themselves for reductions 
elsewhere.” 


** It appears that the legal maximum rates under the new 
Acts having been ascertained as far as was possible, these 
rates were sent down to the station-masters, who were in- 
structed to charge them iu lieu of the old rates. It is 
Hadmitted by the railway companies that these rates werc^ 
\ii vast numbers of cases greatly in excess of rates pre- 
jiyfously charged^ and far more than sufficient to recoup 
^emselves for losses caused by reduction of maxitnuin 
the actual rates/* (Report, p, viii.) 
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This action of the railwa)* companies of inserting in the 
new rr.te books, not the rates which they intended to charge, 
but the rate which they claimed power to charge, caused 
the greatest consternation among the traders. At hrst the 
station-masters charged the full maximum allowed them by 
the Provisional Orders, and the gain to the companies was 
far in excess of any loss they had sustained by the i eduction 
of maximum rates below the actual rates they hail previously 
charged. The anxiety felt throughout the country by traders 
of all classes at the arbitrar}- conduct of the railway com- 
panies, resulted in tlie appointment of a Select Ctunmittee 
of the House of Commons in it'93, with Sir Michael Hicks- 
Bcach as Chairman, which thoroughly inve>'tigatcd the 
subjects of complaint and the profits made by the railway 
ccimpauies i ven in the few months the new rates had been 
in force, and they reported (p. \iii) : — 

Vour Coiiimittee feel it difiK ult to under'.Und fully the 
explanation given by the Coniixmies unti still more 
diificult to ju‘>tify what tiny do understand by them.” 

The railway companies attempted to justify their conduct 
by reason of tin* short sjuice of time at their disposal between 
the passing of the .\ct and the date it r.iine into operation; 
and the more so, because they could not interfere with the 
rates of their competitive traffic, therefoie the local traffic 
had to bear the brunt of the extra charges. Mr. Lambert, 
of the Great Western Railway Company, was very explicit. 

“'I'he Company had not licen able to raise its rates for traffic 
where there was <om|»etition with other lines, or by 
water, wlKlher by sea or canal, and that the increased 
charges had fallen wholly on non-competitive traffic, 
on the local traffic, and largely therefore on agricultural 
traffic and at a time when this interest was sufTeriog 
from a sevem depression.” 

In the course of the inquiry, it was show’ii that the profits 
made by the railway companies by reason <>f the increase 
of rates more than recouficd them fur any loss they had 
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sustainud, where their maximum had been reduced below 
the actual rate charged, and the railvsay companies finally 
admitted that they were wrong in raising their rates, and 
that even a 5 per cent, increase would have more than 
repaid them. 

It was evident that Parliament never intended that the 
margin between the actual rates charged and the present 
Parliamentary tnaxiina should be immediately taken ad- 
vantage of, and that a policy of recoupment should ^ake 
place. It was intended to meet certain contingencies, e.g., 
a rise in prices and wages, &c. (Report, p. .Yli.) 

The Report of the Select Commissioners of the House of 
Commons necessitated the Government passing the Railway 
and Can.al Traffic Act 1S94, of which sect, i is the most 
important, anil it is in connection with this section that* 
all traders, particularly those who send “ periNhablcs and 
“sitralls,” are waiting to see what steps the Board of Trade 
intend to take to meet the promise they made to the railway 
companies in August, 1911, at the close of the great railw'ay 
str ike. 

The gist of the above section resolves itself into 
one question, viz., is the rate charged “reasonable*’ or 
“unreasonable’*? It lies on the railway company to 
prove that the increase of rate which they seek to charge, 
is a reasonable one, and the principal element in deter- 
mining what is a reasonable rate mitsf be the expense to the 
carrier, and not its effect on the trade of the person who 
has to pay it. By the Railway and Canal Traffic Act 18S8, 
all actions under the Traffic Acts have to be tried before 
the Railway and Canal Commissioners, a Court si^ecially 
set up by this Act, consisting of a Judge of the High 
Court and two lay Commissioners, who must be experts 
in railway business and the trade of the country. f 

In spite of the ability of the members of this Court, it 
has to be confessed th.it traders do not seek its protection 



1^464 'U- ' the increase of railway rates. ' 

as fully as was expected. They complain that it is very 
expensive, and only the largest and richest trading com* 
panics in the kingdom seek its assistance. During the 
past year, 191X, only ten actions were set down for trial 
' under sect, i of the Railway and C$inal Traffic .\ct 1894. 
*■ Whether this Court can be made more popular, and by 
’' what means, so as to attract the small trader who con* 
eiders that he is labouring under some hardship and is 
afrs^d to fight a rich and powerful railwaj' company, is 
a subject which has occupied the attention of several 
Departmental Committees of the Board of Trade, and the 
recommendations made bj* them are deserving of every' 
Consideration. 

But now that the Government propose to allow the 
railway companies to increase their rates all round within 
their legal maxima, it becomes a question of vital import- 
ance, and one .affecting every householder in the kingdom, 
whether these powers should be granted to the companies 
without the fullest investigation. It must be borne in mind 
' that the Railway and C anal Commissioners have no legisla* 
tive authoiity and no general jurisdiction to investigate the 
reasonableness of rates.’ 

Under these circumstances, would it not be preferable 
that the increased powers which the Board of Trade intend 
to confer on the railway companies, together w'ith the in* 
crease in rates which the railway companies propose to 
make, should be embodied in a Provisional Order setting , 
'forth not only the proposed increased rate, together with'' 
.their legal maxima, but likewise to what extent the new > 
rate is increased beyond that formerly charged? This 
Provisional Order should be submitted to a Joint Com*, 
mittee of the Two Houses of Parliament, as was done in : 
1891, before the extra powers contained therein are granted ^ 
■to the railway companies. 

Staff, Coal Oumrs* AniHiaUon v. N. Staff, A*. Ca, [1908]^ 1 K, B* 
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? It is twenty years since the question of railway rates* 
ffwas thoroughly investigated by such a Committee, and it 
must not be. forgotten that the managers of the railway 
companies confessed to the Select Committee of the House 
of Commons in 1893, that the increases they made in that, 
year were not only unwise but that even a 5 per cent, 
increase beyond their actual rates would have more than 
repaid them for any loss they might have sustained by the 
, reduction of their legal maxima in certain cases below the 
actual rate they had formerly charged. Such being the case, 
is it not imperative, now that the Government propose to 
allow an all round increase to meet the extra cost incurred 
by the railway com^ianics in raising the salaries and wages 
of their staff and workmen, that such increase should 
be thoroughly investigated by a Joint Committee, and that 
every opportunit)' should be given to the tr.ides and in- 
dustries concerned to show the Committee whether the 
additional increase can be borne without detriment to 
their business? 

It is of vital importance to the railway companies not 
to raise rates, unless convinced that the trade can bear it, 
nor to drive the trade away. But the Railway Commis- 
sioners have no jurisdiction to investigate such things, and 
it is Parliament alone that can make such inquiries, and 
call for such evidence as will enable them to decide whether 
the proposed increase should be made. 

} -But there is more to be considered than the increased 
'’iate which the railway companies w’ish to make to meet 
increased expenses. During the last few years the rail- 
.i^y companies have made additional charges which were 
IjSever contemplated by the Joint Committee of 1891-92. 
Whese have been very carefully set forth in the able memo-**: 
wgmdum written by Sir Alfred Mond, M.P., for the Board'* 
Pf ITade Railway Conference in 1909, of which he was onq ^ 
|l^ the' traders’ representatives. Therefore, it is only right! 
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that these additional charges should he taken into account 
when any fiuthcr increase of rate is made. 

The railway companies, in considering what increase in 
rate should be made, must bear in mind what traffic can 
stand an additional increase, in addition to the great factor 
present to ever}' railway manager — how much additional 
income must he gained to meet the increased expenses; 
and heie it must he carefully noted that the iiumisc cannot 
he alUnvcd to enable the companies to increase their Jh'iJemls. 

Whatever incieasc of rate is made must eventually he 
borne by the people who purchase the goods carried, and 
those goods which are necessaries to all. whellier rich or 
poor, ought to bear the lightest rate. 

As a rule, these are the very things which produce a 
regular trat'lic and a regular source of income to the rail- 
way companies, and nothing could he inoie templing than 
to rai><e such a r.ite, <‘Ven if it he .1 mere trifle. But 
the Railway and Canal Commissioiu rs c.iimot investigate 
w’hether the increase is hard on the consumeis or whether 
the traders can hear it. 

Perhajis the good.s which affect all class's of consumers 
ino>t are daily nece.-'.saries, c.g., “co.ar' and “ peiishahles.” 
Coal is invariably carried at special rater., and contracts 
are made with the railwaj companies for some length of 
time ; moreover, the railway managers have to consider 
the sea-borne traffic, and any increase they make in the 
coal rates will prohahl\ send more trade to the shippers 
and so do them more harm than good, but with '‘perishables'* 
it is otherwise. 

“ Perishables,” e.g,, milk, meat, fish and vegetables, are 
the articles which appear to he marked out for increase, 
and any increase of rate, however small, affects every 
householder in the kingdom. 

It is not a question, whether the trader can bear the^. 
additional co.st, they arc daily necessaries, and the poo^r. 
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■' • <: 
' man has to curtail hts daily supply according to the pur- 
chasing power of his income; yet, provided the Railway 
and Canal Connuissioners consider the rate a reasonable 
one, there is no redress. 

At the inquiry held before Lord Balfour of Burleigh and 
Sir Courtenay Boyle, and again before the Duke of Rich- 
mond's Commission in 1891-^2, it was shown that certain 
railway companies made large profits on the carriage of 
such articles. Surely 20 years later it is still more neces- 
sary that a Joint Committee of the Two Houses should be 
appointed to investigate the proposed increase of rates, so 
that the farmeis and traders in all “perishables" and 
necessaries of life should have an opportunity of showing, 
not only the quantity of milk, meat, vegetables, flour and 
fish sent to London and the other large towns, and the 
amount of rates they pay to the railway companies, but 
likewise how they are affected by foreign competition, and 
the facilities the railway companies offer to foreign produce 
being brought here to their detriment. This traffic has 
increased considerably during the last few' years, and whilst 
it is only right th.it the railvNay companies should seize 
ever)' opportunity of increasing their earnings, \et an op- 
portunity should be given the dairy farmers of showing 
that they can send their goods to the home markets and 
sell them at a moderate price, provided that the railway 
companies chaiged them a coi responding rate. 

It is to be hoped that the President of the Board of 
Trade will listen to the pleas of the traders and their 
friends before it is too late, and that he will be able to 
announce that he intends to grant all sections of the 
■ trading community the same opportunities of laying their 
grievances before a Joint Committee of the Two Houses, 
as in i8qi and 1892, which Committee will decide whether 
:-«ny particular industry can stand .an inci cased rate within' 
'itiie railway companies' legal ma.\iiua, and not have the 
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'same trouble as occurred in 1893, when the traders found’' 
' • * 
out wliat heavy charges were being made upon them, whiclis 

necessitated a Select Committee of the House of Commons ' 

; being appointed to investigate the charges. ‘ 

A* 

i> . A. Longdale Whittaker. . I. 


[Note. — S ince this article went to press, the Railways Bill 1 
1912 has been printed. The worst fears of the Traders are'' 

■ more than realised, for by clause 1, sects, i and ii, where;, 
any increase of rate is made to meet increased cost of' 
salaries, etc., the onus is now thrown on the complainant 
to prove that the rate is unreasonable, which in all other 
cases rests on the Railway Company to prove reasonableness. ■ 
—Ed. L. M. & R.] 


II.— IRISHMEN AT THE INNS OF COURT. 


A t the beginning of the fifteenth century there is upon 
the Statute Book a series of legislative enactments 
.'prohibiting Irishmen from coming to England. There were 
ceitain exceptions, and among them serjeants and appren> 
tices of the law.* It does not appear, however, that there J 
was any legislative prohibition of Irishmen coming to study , 
law, but it is clear that at a very early date they were ex- j; 
eluded from the Inns of Court. In 1437 it was ordered.': 
. at Lincoln's Inn — ■ 


“ that no person bom in Ireland should in future be admitted,.! 
“as a Fellow of the Society of Lyncollysyn j and if any one bon^ 

• here shall hereafter be admitted by any person or persons, hejj 
hall be expelled, such admission notwithstanding j so that t)oJ 
“Irishman may be held or named as a Fellow of the Society 
“ in future.”* 

> I Hen. V, c. 8 ; i lien. VI, c. 3 ; 2 lien. VI, c. 8 ; A’of. Pari., iv, 4^ 
254. * Pla(i Books of JaiuoMs Jnn, i, 8. 
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^^'fhere were occasional exceptions. In 1453 the Governors '' 
^mitted “ one Blonket from the < 5 'ountry of Ireland ” into 
the Society, “ any act or ordinance to the contrary notwitb- 
'withstanding, because he has brought very many Fellows to 
.the Society.” ‘ Two more were admitted in 1477,* another in 
1482’ and a fifth in 1485.* A new order was made in 1513. 
It required — 

“ that from henceforth no gentleman of Ireland shall be ad* 
mitted to this company without the assent of a Bencher, and he 
shall be at the Masters* Commons at his first entry, unless he be 
pardoned thereof by the Governors and Benchers.*' ® 

(!?'■ Since there was no means of obtaining legkl education, - 
the Irishmen were in a somewhat unfortunate position. Sir , 
Patrick Barnewell, who afterwards became Master of the 
Rolls in Ireland, made representations upon the subject to 
Thomas Cromwell in 1538: — 

“ Yf your Lordcheppe thought byt mette that ther shold be a ’ 
house of Chaunsery here, where suche as were towards the law^ ' 
. and other yong gentlemen, moght be togedyr, Y recken hyt ‘ 
wold doo moche good, as Y have declared, ore now, unto your 
Lordecheppe ; and, in especyall, for the incresse of the English 
tonge, habite and ordyr ; and all soo to be the mene as suche as 
hath, ore shall be, at stody in Ingland, shold have the bettyr in 
remembrans ther larnyng. For defawt whereof now, in effect, 
wee doo forgyte moche of that lytyll larnyng that we atteynd 
there.” * 

|L Barnewell himself set to w'ork to make good the defect. 
Bhe suppression of the Irish monasteries provided a favour- 
opportunity. The judges and law officers of the Crown 
took the late suppressed house of Blak Friers in the 
jsouthe barbis*’ of Dublin, and in 1541 appealed to the 
^rivy Council in England to advise the Crown to con- 
prm them in its possession by the title of King’s Inn.’^ 

Black Books 'of LincohCs Inn^ i, 23, 64* 

» Jlfid^ i, 75. * Ibid,^ i, 83. ® 169. 

Stale Papers, lien, yill, lit S7^^ i 

n4 pp. 321, ^2, ' , • 

feu-*' . V 
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Accordingly a patent^ was issued to grant the property to/' 
the petitioners for a term of twenty-one years and confirmed 
by Act of Parliament.® These arrangements, however, 
appear not to have satisfied them. In the following year 
' their cause \\as advocated by the Lord Deputy and Council 
of Ireland in an address to the Privy Council in England, 
evidently directed to obtaining a grant of the property and 
. a charter of incorporation. It set forth that the judges and 
Serjeants since they had possessed the building — 

“ holly conlynuod togelhers, with bringing uppe of gentlemen’s 
sonnes attending upon them, bothe in thEnglishe habite, tongc 
and good manors ; havying also, for that puqiosc, to ther great 
charge, disbursed diverse somnics of money for the mayn- 
^ tcnance, ke])ing uppe, and translating of the saide house for the 
purpose aforesaide ; whichc thing, in our judgements (yf yt may 
be contynued) wilbe asmoche for the common wcale of this 
His Grace^s Rcalme, and introduction of cyvile order in the 
same, as any one thing, . forsomoche that was sett fourthe 
therin of a long season.’ ® 

But the chief point to be noticed is that the establishment 
of this inn did not relieve the students from the necessity' of 
residing and studying in one of the English Inns of Court, 
since the statute confirming the patent specifically contained 
the requirement and imposed a penalty for its infringement.^ 
There is, however, a curious ellipsis in the Act. The num- 
ber of years defining the length of time to be spent at 
the English inn is left a blank, and there appears to be no 
authoritative interpretation of the omission."’ But whatever 
the statute might require, the Inns of Court excluded the 
Irishmen. Another petition from the Lord Deputy and 
Council of Ireland sets forth that “ Dyrv'erse gentlemen of ». 

^ Littledalc, The Society oj King^s Inns, Dublin^ p. 8. ^ 

* 33 Hen. VIII, Sess. 2, c. 3 (Ir.). 

® State Papers, Hen. VIII, iii, p. 375. * 33 Hen. VIII, Sess. 2, c. 3, s. 3. 

^ See Evidence Insfore the Select Committee on Legal Education, l8d6./; 
Ans. 1627. . c ’j 

' ‘ .#1 
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this Realme, myndinp^ to study the lawes in the Innos of 
Courte in Englande, be by the Auntyentes of the saide Innes 
rcstrayncd from the same, so that in the Myddell Temple 
ys suffrcd to be none.”' They petitioned, therefore, that 
Irishmen might be admitted like the rest of the king’s sub- 
subjects. The king replied : ‘‘ We have taken order with 
oure Counsail, that all our subgiettes of that our Realme, 
rcasorting hither to sundry (? study) our lawes, shalbe as 
free in all the Innes of Courte, as our subgiettes of this 
Realm be.” - A few days later the benchers of Lincoln’s 
Inn made an order which did not quite embody the royal 
declaration. “From licnsforth,” they said, “there shall be 
no more yrish men admyttid into the Felawship of tlris 
Hous, untyll that thcKe be no more butt to the nombre of 
three in the same Hous ; and after that tyme no more of the 
countrey of Ireland to be admytted in the same Hous above 
the nombie of foure at 0011 tyme.” *^ 

The next mention of the Irishmen in the Lincoln’s Inn 
Books requires some explanation. It is an item of tenpence 
in the Treasurer’s accounts, in 1554, “ for a lock and staples 
to shut the door of the Irysshemen.” ^ 

Although tlie Middle Temple had an order, as the Iiish 
Council had stated, to exclude Irislinicn, there were excep- 
tions, and one is recorded in this same year, 1554.® An 
order supporting the Lincoln’s Inn directions of 1552 was 
made at a Council on Ascension Day, 1556, to the effect — 


“ that gent, of Irelond shall not be admitted into eny chamber 
in this House other then into that w***' is called the Dovhowse. 
And yt is further ordered that those Englishe gent, that be 
admytted there shalbe chaunged into other chambers of the 
Pensioner, et cconverso ; and that no mo Trishemen then fower, 
according to the auncient order, shalbe admitted into the 
Howse at onse.”^ 

1 Stat€ Vdpers, Hen. VIII, iii, p. 417. * IbitL^ p. 43a 

* Black Books^ i, p. 261. * Ilnd^y i, p. 31 1, 

® Minutes of Parliament, i, p. 97. ^ Black Bfiaks^ i, p. 315. 
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• ' Nine years later entries record the re-erection of the"; 
^ Dovecote.^ 

?V The Pension Book of Gray’s Inn is not available at a 
^uflicientl3’ earl}' date to show whether an order of cxcla- 
pMon of Irishmen was in force there also, but special mention 
made of Irishmen. In 1594, one was called to the Bar,* 
] 4 in the next year, Peter Sedgrave, an Irishman, is “callyd 
^ and allowed to be an utter batrj’ster to goe and practyse 
5 ^ Ireland and not in Ingland,” ® and in 1602, “ Mr. Archer 
att his speciall sute beinge an Irisheman and a 
‘ . good student is called to bee a barrister.” * A statement 
preserved in the State Papers of the condition of Ireland 
in *1604, sums up the position at tiiat date, in the following 
statement : — 

t > 

“ The Irish lawyers do study the law in the Inns of Court 
ill Kngland, being always such are descended of English and 
not of the mere Irish, who are allowed to practice in England 
after they have been called to the bar, as Englishmen are in, 
Ireland.’^ ^ 

Among them was Sir John Davies, who took an active* 
part in endeavouring to revive King’s Inn, of which the 
possessors appear to have been in frequent difficulty about 
the tenure of the property, and therefore, unable to 
. establish any settled form of constitution and routine. 
..Following the grant of the Charter to the two Temples 
i6o8, James I confirmed in i6ii, to the judges and 
others, the possession of King’s Inn as common hall 
for ever,”^ but nothing was done to relieve students ^of 
.the necessity of going to England. An entry in the Black 
Books of Lincoln's Inn on October 20th, 1612, shows that, 
the firm attitude of the Bench was tempered with mercyt.^ 
‘‘ Whereas Mr. Chivers, an Irisheman borne, was by tWj 
favo' of the Bencbc called to the Barr the last Counsell, 

‘4* 

^ Biaek Books^ i, pp. 343, 344. * Pension Book^ i, p. 105. • P* *>* 5 ^ 

^ Ibid,^ p. 160, • Calendar of State Papers, Ireland, 1603-^ p. 233. - 

® Littledale, The Society of Kin^s Inns, Dubiitt, p. 14. . 
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Masters of the Benche takinge notice of the weakenes of his 
estate, and that hiS exhibicion from his fiiendes bad beene 
drawen from him for severall ycares paste in respecte he 
had conformed himselfe to our religion, and that he bad 
receaved his cbiefest maintenance synce that tyme out of the 
bountie of twoe of the Masters of this Benche ‘Ordered that 
all duties to the House by reason of his call to the Bar shall be 
remitted.'”^ * 


' King’s Inn increased in importance, and, distinguished 
men were willing to be admitted to fellowship of the 
Society. Among them was Dr. George Montgomery, 
Bishop of Meath and Clogher, admitted 27th January, 
1612. Duhigg recording the incident, remarks upon “the 

known and public spirit and clerical merit of the 

modest and unassuming churchman.” ^ An interesting link 
with the English Inns was made by his admission honoris 
causa, two years later, to membership of the Middle Temple. 

There appears to be only one instance at this period of a 
call to the Irish Bar by the authorities of King’s Inn, and 
that was by special direction of a King’s letter,^ but there 
were repeated orders made to enforce regular attendance 
for a proper time at the English Inns of Court.* The 
period was five years ^ in 1628, but it seems to have varied 
from time to time, perhaps because of the uncertainty in 
the statute. In 1660 it was seven years, though the 
Benchers of Lincoln’s Inn made a special exemption in 
favour of an Irishman on condition that he did not prac- 
tise in England before the completion of the full period.* 
Similar exemptions were made in 1662, 1666, and 1682.^ 
1^ difficulty which recurred from time to time was the 


^ Bhck Bcoks, ii, 146. 

* History of the Kin^s InnSf p. 98. 

* Littlcdale, The Society of Hinges Inns^ p. 16. 

^ See Duhigg, History of the Kin^e Inns^ p. 348. 

* Calendar of State Papers, Ireland, 1635—1632, p. 332. 

* Bloch Boohs, ill, p. 3. 

V JhU, pp. 22, 52, 137. 
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recovery of dues payable by the Irishmen, so that special 
orders Iiad to be made for sound security.' 

During the seventeenth century lliere appears (to have 
been sonje laxity in allowing men to follow the p|?actice of 

the law in Ireland who had not been called to the liar at all. 

1 

. John Lindon, who was admitted to Lincoln’s Inn in 1657, 
went to Ireland, became King’s Serjeant, and in 1682 Judge 
of the King’s Bench ; but owing to the troubled state of 
the country he “was forced with his wife and family to leave 
^ the said kingdome and to come into England, sustaineing the 
losse of all his goods, plate and estate.” He petitioned the 
Benchers to be allowed to be callt d to the Bar, and received 
their consent.- In 1692 the Benchers wrote to the judges 
in Ireland particularly to request that such members who 
had not I'cci* called to the r>ai should not be admitted to 
practise in Ireland.'* Members of the Inn who attained to 
high judicial positions were on several occasions elected to 
the Bench of the Inn.^ 

Passing into the eighteenth century, there is available the 
valuable evidence given by Master W'ofsley, in his book 
On the History and Constitution of the Hmonrablc Society of 
the Middle Temple, He refers to the ancient order of the 
House that no Irishman could be admittw to membership, 
and mentions that in his day “ a na.tive of Ireland pays ffive 
pounds for his Admission ” instead of the four pounds re- 
quired from other members.' He thinks that this may be 
a compromise in modification of the old orddr. 

“ Or perhaps the following consideration might contribute to the 
increase of their fine, vi^J^ : — 

“ That as the gentlemen from Ireland come hither only for ; 
their improvei^ent in the study of the law, and as soon , . 
as qualified thdj^ return and are called to the Barr there, 
whereby this Society is depriv’d of any other benefit.,' 

1 See Black Bocks, iii, p. 43 ; A^nston Bock of Grafs /ttn, li, 34; and Inker 
Tempi*. Berord^t in, 252. \ ^ Black Books j iii, p. 169. 

* fidd.t ill, 182. Kibid.f iii, 202, 270, 271, 353. 

^ Master WorsUfs Book^ A. R. Ingpen, K.C., p. 138. 



IRISHMEN AT THE INNS OP COURT. 


“'1 

from them as to Dutys payable^ either at or after thetr 
Call, therefore it is but reasonable they should pay a 
larger ffine than those who arc Called to the Barr here, 
and continue all their lives contributors to the support *. 
and maintenance of the Society,” ^ 

In another place he explains : 

“ That a great many gentlemen of Ireland pursue the study of 
the law in this House who are not Called to the Barr 
here, but by carrying fiom hence a certificate of their 
time of Standing, Exercises performed, and Commons 
kept, are thereby qualified to be called-in Ireland; in 
order to obtain which certificate seven Exercises only 
are required, and not those two at New Inn.”- 

Certainly the number of Irishmen was remarkable. In 
the }^ear of Master Worsley’s Treasurership, 1734, fifteen 
out of fifty-two members adniittcil to the Inn came from 
Irelarl.^ Moreover, in the course of the century, among 
the Irish Middle Templars were, distinguished men. They 
included Edmund Burke, John Philpot Curran, Henry ‘ 
Grattan, Leonard Maciially (playwright), Charles Molloy 
(dramatist), Sir Richard Musgrave, Theobald Wolfe Tone, , 
and Thomas Moore. The call to the Bar in Ireland, 
which Master Worsley mentions, must have been quite a 
perfunctory affiiir. So late as 1782, in an Act to regulate 
the admission of barristers, it was provided — 

*‘That until a dining hall shall be erected, and commons 
provided for the accommodation of the said society 
[King’s Inns], every person who shall personally attend 
the treasurer of the said society, or his deputy, one day 
in every term for four terms, and who shall i>ay into the 
hands of the said treasurer or his deputy, one guinea 
for each of the said four terms, shall be considered as 
having resided and kept commons in the said society for 
four terms, within the meaning of this Act.”^ 

* Master Worsley^ s Book, p. 139, * Ibid,, p. 131. 

® Edinhurt[h Rei'iew, Oct. 1911, p. 305. 

^ 21 & 22 Geo. Ill, c* 3a {Ir.), s. 4. 
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f The Act retained the requirement of keeping terms 
.'the English inns which was incorporated in the ChartiSl^ 
ligranted to King’s Inns ten years later, and confirmed 
||^t of Parliament,^ repealing the Act of 1792. But thC’*! 
^attempt to resuscitate King’s Inns was abortive since tbS v 
';Bar petitioned against the Charter,* and the confirmatory * 
•Act was repealed in I793.‘'’ In the meantime, circumstances ■ 
.'in England were hardly more favourable to the acquisition i 
of legal knowledge by the Irish students. Their attendance,.' 
at the English Inns consisted of a series of formalities of . 
which the chief was the due payment of fees.* As the ' 
result of the Report, in 1838, of a Select Committee on 
Education in Ireland, matters were improved somewhat ; 

the establishment of the Dublin Law Institute, but in -^ 
England there was no change for the better. In evidence ^ 
before the Select Committee on Legal Education, in 184^, 
it was stated that dinners were eaten by proxy.® Even the 
conscientious student could comply with the requirements ' 
without much trouble. He would come to England during 
the last week of Easter Term and continue in London until 
the first week of Trinity Term, so that he could attend 
three days in each term, and by that means, within the . 
space of three weeks, could keep two terms, and by so ' 
doing, in two years could fulfil the letter of the law. If 
he entered the chambers of a conveyancer, the cost of his 
two years’ stay in England amounted to about 3^500. On 
the other hand, there were defenders of the system, and 
among them. Lord Brougham, who contended that it was. 
of value to the Irish student to be familiarised with tbe^ 
English practice, as being better than the Irish, and also' 

as a means to increase the intercourse between the two;. 

k 

' J2 Geo. ni, c. 18 (Ir.). 

* littledale. Tit Society of Kinfs Ihm, p. 33. 

, • 33 Geo. HI, c. 44 (Ir.). if 

* See Pension Book of Greggs Inn, ii, 371 ; and BhBt Books ef Lineoln't Itn 

hr, 89. * Ana. idob^ 3014. 
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The reform of legal education in Ireland pro^^ 
^eded contemporaneously with developments in England ; 
|P>ut it was not until 1885 that the requirement of keeping 
.'terms at the English Inns of Court was abolished.^ Now, 
there is complete reciprocity between the two Bars, and 
the Irishman who is called to the English Bar comes for' 
reasons other than an ambiguous requirement of a Statute 
passed in the reign of Henry VIII. 

C. E. A. Bedwell. 

> 48 & 49 Viet, c. so. 


III.—CONCERNING RIOTS. 

I N view of the disturbed condition of the industrial world, 
it may be instructive to consider what, during a riot, 
are the legal rights and duties of subjects generally, of peace 
ojfficers, soldiers, magistrates, and the Government. 

. A large number of inaccuracies have lately appeared in' 
the public press with regard to the attitude of the Govern- 
. ment in connection with the railway and other recent strikes. 
Even Members of Parliament have gone out of fheir way to 
condemn the action of the authorities as illegal and uncon* 
'stitutional in sending troops to the areas of disturbance. It 
'.has been stated that the Home Secretary had no right, for 
example, to import a number of soldiers into a borough 
where riots were taking place without the express invitation 
)of the mayor or other responsible officials. It may be said 
rjat once that there is no legal authority for any such proposi* 
^jtions, and that they are opposed both to the letter and to the^ 
^pirit of English law. 

Treason, sedition, riots, and unlawful assemblies are, as'i 
^ as our own country is concerned, crimes of so rare 
pharacter that probably no branch of the law is so com*'^ 
g^only misunderstood by laymen as that which deals with, 
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what is often, though generally erroneously, described as 
Martial law. Now Martial law, in the sense of a sus-. 
pension of the ordinary^ law and government by military 
tribunals, has no recognised existence in this country when 
war is not actually raging.* The acts of Government 
officials, magistrates, and all other subjects, must therefore 
be judged by the ordinary law of the land. 

When one considers that no battle deserving the name 
has been fought in this country since 1685, that no rebel- 
lion has occurred since 1745, and that no very formidable 
riots have taken place since the Reform and Chartist Riots 
of the Thirties, it is easy to account for the popular mis- 
apprehensions on this subject. 

The expression “ reading the Riot Act ” may account for 
some of the prevailing errors, for the idea appears to be 
current that, until the Riot Act has been “read” by a 
magistrate, no officer or other person can legally resort 
to violence for the purpose of maintaining order. 

The Riot Act x\as passed in 1716, at a time when Jacobite 
risings were apprehended, and it enacts that whenever 
twelve persons or more are unlawfully, riotousl)’’, and 
tumultuously assembled together to the disturbance of the 
public peace, it shall be the duty of a justice, sheriff, mayor, 
or other authority, to resort to the place of such assembly 
and read the following proclamation: — 

“Our Sovereign lord the King ebargeth and commandeth 
all iJersons, being assembled, immediately to dis|)erse them- 
selves, and peaceably to depart to their habitations or to their 
lawful business, upon the ])ains contained in the Act made 
in the first year of King Geotge, for preventing tumults and 
riotous assemblies. — God save the King.” 

The Act makes it a felony, punishable with penal ser- ’ 
vitude for life, to obstruct the reading of the proclamation 
or to remain together for one hour after it has been read. 

' £x parte Marais, L. K. [1902], A. C. 109. 
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Magistrates are required to sei^e and apprehend all persons 
refusing to disperse, while those w^ho act under their orders 
arc indemnified for any injuries they commit. 

It is important to remember that the Riot Act does not 
in any way abrogate the Common law^ or deprive tlie autho- 
ities of any of the powders they formerly possessed for the 
suppression of disorder. What it does is to make a felony 
of a crime that, under the Common law, is only a misde- 
meanour.^ If the number assembled be less than twelve, 
the Riot Act dues not apply, though if only three persons 
be present it may still constitute a Com;non-law riot. 
Again, if less than an hour has elapsed since the reading 
of the proclamation, the persons who refuse to disperse 
cannot be convicte(4 of the statutory felony, but they may 
none the less be guilty of a Common-law riot which it is 
the duty of the authoiities to take all reasonable steps to 
overcome.^ 

It may be stated as an indisputable principle of English 
law , that every subject of the king, without any warrant or 
sanction of a magistrate, may law’fully endeavour to sup- 
press a riot by every means in his pow’er, and he must, 
upon receiving reasonable warning, aid the magistrates in 
such suppression.’” In this respect, the law recognises no 
distinction between the soldier or the constable and the 
private individual. Each must lespond to the call of the 
magistrates, and neither possesses any special responsibility 
or privileges. So with regard to the use of arms. The 
force employed for the suppression of a riot must be 
reasonable, but, just as the soldier may resort to the most 
deadly weapon when the circumstances render its use 
necessary, so also may the ordinary citizen. It w^ould 


^ Ht'A V. Fursty^ 6 C. & P. 8t. 

* Per Parke, J., Charge lo the Grand Jury at Salisihuiy SjwciAl Commission, 
1st January, 1831. 

® Per Lord Mansfield, in Rca v. Kenmil^ 5 C. P. 282 ; and see the Reix>rt of 
Ihe Commissioners, including Bowen, L.J., for Inquiiy into the Dislurliances at v 
Feathcrslone in 1893. 
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;';!(iindout>tedly be better, as was pointed out by the judges 
■the time of Queen Elizabeth, “ for every one in such a 
1^* case to attend and be assistant to the justices, sherifis, 
or other ministers of the king,” ^ not only because of the 
»^eater strength of a combined and organised force over 
[^separated and disunited individuals, but also because of the 
!!;. moral support attaching to the authority of a responsible 
" magistrate.* But it may be that no magistrate is at hand 
,/Vhen immediate action is necessary, or that those whose 
;".,duty it is, as ordinaiy’ citizens, to maintain the peace do 
hot appreciate the advisability of so concentrating their 
'* forces. In such cases, they must act upon their own 
initiative, and do everything they possibly can to suppress 
the riot. 


The position of a magistrate is a more responsible one, 
,'and a higher degree of energy is demanded of him in the 
maintenance of order. His verj' position as a conservator 
of the peace, throws upon him in time of tumult the duty 
of assembling a sufficient force to deal with the disturbance, 
,,and he must make use of that force in a reasonable manner. 
’'No doubt his position, like that of an officer, is often a 
difficult one, especially for a weak or nervous man. He is 
liable to be proceeded against for criminal neglect of duty 
if he omits to do all that in hiid lies to restore order, while 
if he takes too high a view of his authority and, exceeding 
his powers by the employment of unnecessary force, oc- 
’ casions death, he may possibly be indicted for murder. 

' But the importance of a magistrate’s attitude at such a 
;time can scarcely be over-estimated. The courageous op- 
position of a firm man on the outbreak of violent disorder 
' might be the means of putting an end to acts otherwise 
r. necessitating the employment of much greater force and 
.followed by punishments of much greater severity. 


^ ' The Case of Armes, Pupbam’s Kep., 121. 

// ^ Per Tindal» C.J., Charge to the Grand Jury at BristorSi)ccial Commindon* i 
/ind January, 1832. 
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f'r'^'tVo cases in particular illustrate the rigorous manner 
i^^th which the law regards the duties of magistrates- in 
C'Testoring order. The first is Rex V. Kennett (5 C. « P. 
.'•282). Mr. Kennett was the Lord Mayor of London in 1780, 
'at the time of the Gordon Riots, and he was prosecuted by 
information filed by the Attorney-General for breach of duty 
' because he had not ordered the troops to quell the rioters 

■ by force. The riots began on the 3rd of June, when the 
, chapels of the Sardinian and Bavarian ambassadors were 
'destroyed. The next evening the defendant marched with 
a detachment of thirty guards to the scene of disturbance. 
He entreated the rioters to be quiet and they responded 

, by pelting the soldiers. . Mr. Kennett then said : “ Pray be 

■ quiet, don’t do more mischief than is necessary.” He 
’'neglected to make the necessary proclamation though re- 
peatedly asked to do so by the officers, and did not take 
any steps to suppress the outrages that were taking place, 
or make any use of the military under Bis direction. Lord 
Mansfield, in his address to the jury, directed them that 

'.•in law it was no excuse for a magistrate to say he was 
afraid; it must be fear arising from such danger as would 
o' affect a firm and constant man. If rather than apprehend 
'J^the rioters, his sole care was for himself, that was neglect. 
,yThe jury convicted the defendant and he was fined £1,000. 
si.' A more recent case is that of Rex v. Pinn^^ The attitude 
'in Parliament of Sir Charles Wetherell on the question of 
^Reform rendered him so unpopular that on his entry into 
.'Bristol as Recorder, on the 29th October, 1831, a riot took 
i';place and he was compelled to leave the city. Quiet was 


i’xestored by midnight, but early the following morning worse 

^ orders broke out — about 5,000 persons being armed with 
n bars, pickaxes, etc. The Mansion House was attacked, 
the mob subsequently destroyed the Bridewell and thd. 
I^omm^ Gaol, and released 200 prisoners therefrom. Thejr 

' ‘ S C. & P. aS4; St. TV. (N. S.), ii. ' 
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.then set fire to the Governor’s House and destroyed the 
Bishop’s Palace, the Custom House, and many houses in 
Queen’s Square. Not until the 31st, when reinforcements 
of troops ariived, was the mob dispersed. Mr. Pinney was 
Mayor of Bristol at this time, and, like Mr. Kennett, he 
w^as subsequently prosecuted on the Atlorncy-Gencrars in- 
formation for criminal neglect of duty. It was urged against 
' him that, throughout the three d\ys that the riot continued, 
instead of acting wltli the vigour, decision and resolution, 
w'hich magistrates are required to do for the preservation 
of the peace, he had exerted no authority in calling in the 
assistance of the citizens or using the forces at his disposal. 
After a lengthy trial the defendant was acquitted. The 
case indicates w'hat the duties of a magistrate, during the 
prevalence of disorder, arc. Merc lionesty of intention is 
no defence, hut he must do all that can leasoiuibly be 
expected of <i man of ordinary firmness and energy. lie 
is not required to charge wdth the military or give the 
orders to fire, but he may, if necessary, arm the citizens 
wdtli firearms, though, under normal circumstances, this 
would be unwise. 

If it be the duty of every private citizen, and particularly 
of the magistrates, to do their utmost to suppress violent 
disorder, all the more docs it become the duty of the 
Government to deal wdth such disorder with a firm hand, 
especially when the disturbances are not confined merely to 
partial areas but extend over a wdde field. And, although 
the presence of a magistrate on occasions w^hen troops are 
employed is not a matter of legal obligation, yet the com- 
fmissioners appointed to inquire into the Featherstone riots 
in 1893 reported that in their view it w'as a matter of the 
highest importance. 

“ The military come, it may be, from a distance. They know 
nothing, probably, of the locality, or of the spcciaU circum- 
stances. They find themselves introduced suddenly on a -, 
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field of action, and they need the counsel of the local justice,, 
who is presumably familiar with the details of the case .... 
An order from the magistrate who is present is required by 
military regulations. But the order of the magistrate has at 
law no legal effect. Its presence does not justify the firing if 
the magistrate is wrong Its absence does not excuse the 
officer for declining to fire when the necessity exists . . . . ” 


Now, the magistrates have the same power to call for the 
assistance of troops that they have to demand the aid of any 
of the King’s subjects, though they cannot require from them 
any assistance repugnant to the obligations of their military 
dutyJ But it is important to notice that while all are liable 
to give their services, the payment of the expenses incurred 
by such services may fall on different shoulders. The late 
Mr. Charles Clode put the matter very tersely in his work 
on the military forces of the Crown. If,'* he writes, ‘^the 
Manchester magistrates request 500 men of the Metropolitan 
Police to be sent down to aid in maintaining the peace and 
order of the town, the magistrates provide for the men, and 
the ratepayers of Manchester bear their expenses; but, if 
the same magistrates request 500 soldiers to be sent for the 
same purpose, the taxpayers of the kingdom have to bear 
all the expenses of the 500 soldiers and the ratepayers of 
Manchester nothing.*’ (Vol. 2, s. 47, p. 142.) In other 
words, the expense incurred in maintaining troops engaged 
in preserving the peace, must be paid out of the Imperial 
exchequer, even though such troops are sent into the 
county at the express request of the justices.- However, 
in the case of magistrates obtaining the services of constables 
belonging to other police forces, it is provided by sect. 25 of 
the Police Act 1890 (53 & 54 Viet. c. 45), that such a number 
of constables ‘‘ may be added to the aided force, and for such 


1 Report of Law Officers addressed to the Duke of Portland, dated 30th July, 

1796. 

* See the judj^ment of A. L. Smith, L.J., in AV^v v. Glamorgan County Council 
L. R. I1899], 2 Q. B. 536). 
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7^|>eriod, as may be agreed on between the police authorities ; 
l^of the forces,” and the agreennent may contain such terms as 
('Jto the expenses as may seem expedient, 
i; Again, under sect, i of the Special Constable Act 1831 
!f (i & 2 Will. IV, c. 41), the justices may swear in special«i 
constables — ^in cases where they are of opinion that the 
ordinary police are insufficient for the preservation of the 
peace — if they receiv'e information upon oath that any 
tumult, riot, or felony has taken place or may reasonably 
be apprehended ; while, under sect. 13 they may, at a 
,> special session, order payment to such special constables 
- of a reasonable allowance for their trouble, loss of time, 
and expenses. 

In these circumstances, the authorities will naturally be 
more inclined to ask for troops than for the services of 
constables, whether special or imported, for whom the 
county will have to pay. On the other hand, those re- 
sponsible for the disposal of the military forces of the 
Crown, may well aver that it is a hardship upon the 
general taxpayers of the country that they should be called 
; upon to contribute to the suppression of distiubances con- 
fined merely to a portion, perhaps, of one particular county. 
They may, of course, also contend that the appearance of 
soldiers upon the scene, sometimes augments, rather than 
assuages, the disturbance they were imported to suppress. 

It is easy to imagine a serious state of things arising from 
these contesting elements, and the Glamorganshire riots of 
last year afford an interesting example. Under sect. 25 of 
the Police Act 1890 {supra) any power conferred on a ' 
police authority by that section may be delegated by that 
authority to their chief officer of police, by any general ; 
’’or special order, and with or without any exceptions, cop^rji 
tditions, or restrictions. ' 'I 

The Chief Constable of Glamorgan, finding himself in a ^ 
'.difficult position, applied to the Home Office- for troops 
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' The Home Secretary, in the exerdse of his discretion, in- 
stead of sending troops, ordered the Metropolitan Police 
who are under his control, into the area of disturbance 
and the Chief Constable was asked to sign an agreemeni 
to pay their expenses, which he did. The Standing Joini 
Committee — the police authority for the county — nevei 
formally delegated their powers to their chief constable, 
and they repudiated the agreement which he had made 
Whether the county can be made to pay for the expenses 
incurred by the Metropolitan Police, in these circumstances, 
is a matter that may be shortly before the Courts, but, ii 
the Joint Committee from the first had refused to accept 
the services of the , Metropolitan Police, and continued tc 
demand the supply of troops, which the Home Secretary 
refused to send, a very grave position might have resulted. 

There is still upon our Statute Book an Act relating to 
riots passed as early as 1414. It provides that riots shall 
be suppressed by the justices and sheriff of the county “ with 
the power of the said county,” and that they “ shall exercise 
their offices aforesaid at the King’s costs .... by payment 
thereof to be made by the sheriff .... whereof the said 
sheriff upon his account in the Exchequer may have due 
allowance.” 

That was the law five hundred years ago, and that, as 
we have seen, is the law to-day. Since the maintenance 
by England of a standing army, there would appear to be 
additional reasons for charging the Imperial Exchequer 
with the cost of suppressing local disorders by means of 
troops, but Mr. Churchill, speaking as Home Secretary 
from his place ii^^rliament, recently stated that it was 
the intention of spikirovernment to introduce a Bill with 
the object of coh^lling the local authorities to pay for 
th>ops so engaged. 

) While deprecating, on constitutional grounds, any change, 

the existing practice, it is to be hoped that if Parliament 



2% MEBIJEVAL INDUSTRIAL COURTS. 

•I 

' deals wUli this question, the opportunity will not be lost of 
carrj’ing out recommendations that have so frequently been 
made, that the law relating generally to riots and their 
• suppression be made simpler, less involved, and more readily 
- applicable. 
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4 EOGRAPHY,” said Moltke, “is four-fifths of mili- 
tar\' history.” To follow a campaign without 
knowing the nature of the conntr}, is merely to memorise 
by misapplied industry a certain number of military details, 
and to emerge from the struggle with no intelligible idea of 
why victory inclined more to one side than the other. A 
salient ixample of this intellectual puzzlement used to be 
Hannibal's march to Italj’ in the Second Punic War across 
the Alps. “ Why should the product of the Phcenician race, 
themselves the masters of the sea, make incredibly long 
marches, and cross lofty mountains, when be could have 
got to Italy in two or three days* sailing ” ? And the puzzle 
was left unsolved until it occurred to a vriter that in the 
First Punic War Rciine vanquished Carthage in the last 
great sea-battle, and had held the sea ever since. 

Geography has to do with empire, and some time there 
will be a great imperial geography, and then there will no 
longer be the bewilderment as to why empires wax and 
wane, are founded, flourish and decay. The problems of the 
past will become as clear as those of the present, when the 
world is getting relatively much smaller, and the unoccupied 
spaces much more precious, and consequently International 
law is likely to be affected, as much as it was in the past, 
when the United States wanting settlers assumed that it 
ffevas the right of every man to change his allegiance. For 
law is simply the formal sanction to the custom of the time i 
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ifridepends on and is conditioned by environment ; and it is 
when it is out of harmony with social necessity that niur- 
murings arise and arc translated into local disturbance, 
partial disaffection, and rebellion. 

The industrial unrest of the present is not a fresh phe- 
nomenon. It extends back through history to the classic 
instance when the Israelites came out of Egypt, pursued 
by an armed host. The villeins of England gradually com- 
muted their services for money; and in spite of Acts of 
Parliament, when labour had become cheap and arable land 
was turned into pasture, the Courts in the sixteenth century 
pronounced against villeinage. The Sacred Spring of the 
Samnitos, when the youth went forth to find fresh homes, 
resembled the exocTus from the Scandinavian lands, where 
famines were fie<juent, whin the people h«ad become suf- 
ficiently enlightened to realise that putting their king to 
death when the harvest was bad, w’as an exhibition of force 
that w’as no remedy: though it possibly may have stimu- 
lated the central g(wernmciit into taking steps to encourage 
emigration to Iceland, Scotland, Ireland, and England. 

This solution of industrial trouble is the simplest. It is 
so obvious that it should be regarded as the wise Trojan 
did the gift of the horse. It drains the land of the most 
capable ; it carried Greek civilisation into Asia and left 
Greece defenceless; it made true what Seneca said, “ Where- 
soever the Roman conquered, there he inhabited,'’ and had 
its corollary in the line of Lucan, “ Slaves till the soil of 
Italy.'* An American magazine last year said all the world 
looked on in wonder at England developing the earth and 
neglecting its ow n land. 

To understand the industrial problem and its solution, it 
is necessary to know something of English social history, . 
and to be sure that it is not true, as was said by a famous 
historian of empire, that “We conquered half the world in- 
a fit of absence of mind,” but that there was a reason for 
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the making of all empires, which was to be found in the 
geography of the time, the knowledge of the world as it was, 
when each empire rose and fell ; and the geography of the 
heart of the empire. These two factors made the fate that 
is recorded in imperial history, and to write or talk of them 
without a knowledge of geography, as it influences social 
relations, is like the attempt to compile a nautical almanac 
and ignore astronomy. 

The effects of geographical environment are to be found 
in the mcdiaival industrial Courts; in them were the solu- 
tions of the industri.al problems of the time : in them, as far 
as internal geography is concerned, is found the answer as 
to why Englishmen had colonising power. The answer as 
to why England colonised is often given by the state- 
ment that England had a colonising aptitude : its industrial 
Couits shr>w why it had this aptitude, anil its iiidnstrial 
Courts hud .their oiigin and reason in geography. The 
thesis that geography is of importance in relation to empire 
and industrj-, and in consequence to law, might be supported 
hy abundant facts, but yet be put aside as trivia! if not 
buttressed by authority. 

The authority is ample and decisive; it extends back as 
far as history, even the conquerors of the ancient dynasties 
grappling on the roads of commerce, or exploring to the 
south, felt that they had come upon new worlds ; in the 
limited theatre of Greece, where the environment produced 
not only a number of city states, but a great diversity in 
their character and government, no intellectual class could 
fail to- note the effect of surroundings upon life. Herodotus 
noted that the Persians had a tradition that if they w'ere to 
continue to rule, they must avoid the plains, and continue 
to dwell in the churlish mountain lands. Aristotle, with 
the conquest of nearer Asia in his mind, declared that the 
Asiatics were not wanting in intellectual activity, or skill in ; 
the arts, but that they lived listlessly in subjection ; and,.:' 
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this, Buckle pointed out thousands of j^ears after, resulted 
from a life on plains where the means of subsistence is easy. 
Plato follows on the same side, and concludes with a con- 
temptuous reference to the jurist who leaves these calcula-' 
tions out of the philosophy of law: “ To all these matters, . 
diverse winds, and violent heats, waters, the character of 
the subsistence supplied by the earth, the legislator, if he 
hav(3 any sense in him, must attend as far as man can, and 
frame his laws accordingly.'* The military historian could 
scarcely fail to note how the nature of a country affected 
campaigns. Ilcrodian and Dion Cassius narrate that the 
conquest of Britain was rendered incredibly hard by the 
labour of cutting d<nvn woods, and rendering marshy places 
stable by means of causeways. Cfesar ami Tacitus write 
in the same way of the clifficultics '>f tlie Roman troops in 
Gaul and (}onnany. The northern Scots boasied in their 
histories that the armies of the Romans failed at the foot of 
the mountains, as those of the Angles did at Nectansmcrc. 
Kach country necessitated a different kind of warfare, as 
each country gave predominance to a ecial military arm : 
again, Plato in The says, that on rough ground you 

must ha\e infantry, -and these wall be liglit-arme l archers, 
while plains produce cavalry. Writers like Aristotle and 
Plato, or Raleigh and Bacon, sec the connection between 
the constitution and the character of the troops adapted to 
the country; chivalry belongs to the plains, and infantry to 
broken ground, so that Greece and Italy produce republics, 
and England, with plains and mountains, a strong central 
government w'ith local independence. 

The system of industrial Courts, subsisting side by side 
with a system of itinerant judges, prepared -the way for 
; local and national justice to exist together; and for 
• local to broaden :r/o national, and national into imperial 
, justice. But the noblest river runs dry at times, when it 
i^ceases to be fed by^ tributary mountain rills; and national 
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justice fails to meet the cver-rcciirring crises of a nation’s 
life when its springs run dry in the daily occupations of its 
people. As long as its social history is unstudied, so long, 
when mob-law till eatens to reign, the citizen’s part will seem 
to be to look idly on while the police and military cope with 
the situation. In the Noveuiber number of this Magazine, 
it was pointed out that the historic law of England made 
it the duty of each citizen to as«;ist in keeping the peace, 
because the grand inquest of the nation, repnsenting the 
whole body, declared, made, and luiforccd the law. While 
this duty of local conseiv.dors of the peace has been par- 
tially forgotton, the local settlement of industrial disputes 
has totally vanished. There remains but trial by jury, and 
the intelligence of trained intellects is seen to be superior' 
to the declaration by the people of what they conceive to 
be justice. If this last vestige of the life of Englishmen 
who made the Empire w'ere to depart, soon thcic w’ould 
be no living memory of why and how’ it w’a*^ England built 
the mightiest Empire ever known in waste land^, catrxing 
with it the ca]>acity for freedom and justice, claiming as 
the Anglo-Saxons did the laws of their ancient kings, and 
later demanding through the voices of American Colonists 
“the wholesome laws of their country,’ though, .is Burke 
put it, three thousand niihs of sea rolled betw’ccn them and 
the British Parliament, and between them and ^^Vstminstcr 
Hall. 

Empires owe almost everything to environment, anil since 
the plainest facts are often unconvincing w'ithout authoritj', 
again to quote it in tlie writing of Mr. Wallace. It nsciV 
to be thought that i vory animal w'as exactly adapted tCA’ 
the place in which it lived, but in what the unsuitability 
to other places consisted we could rarely hope to discover. 
Transferred to the sphere of history, this neglect to note 
environment gave rise to the universal supposition that 
foreigners had not prosperous colonies because they were 
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not fitted for colonisation, while Englishmen had because 
they were. “ Thu moment, however, there was seen to be 
a real relation between aii animal and its native country, 
it was admitted that a knowledge of the area occupied by 
a species or group was a real portion of its natural history, 
of as much importance as its habits, its structure, or its 
affinities.” 

Empire then, industrial peace, the capacity for keeping 
the King’s peace, all depend on national patriotism being 
buttressed by local duty, and the free and fiilf opportunity 
that the citizen has of declaring his opinion in matters of 
every-day life, and in making that opinion felt ih the local 
Courts instead of having only one outlet for his grievances 
^^t^kes — which arc a form of war, and mob violence, 
i nearly approaches civil war. 

::^^\VHat were the physical conditions that led to industrial 
Courts ? that produced freedom with order ? and a constitu- 

^ tion that made England a mother of Parliaments ? The 
position of England on the seas led to it being colonised 
by the most enterprising peoples of the north, and at the 
same time to its connection with the civilisation of Rome. 
To these were added its geography and its geology, and 
in virtue of both the Englishman, as Pericles said of the 
Atheman, “ in his own person seems to have the power of 
adapting himself to the most varied forms of action.” The 
mediaeval writer knew the truth, and in Lc Dcbat dcs Hcrauts 
d’^Armes^ where the French and English heralds disputed 
the greatness of their respective countries, the Englishman 
sets forth the riches of England in three fashions: liches 
on the land, riches beneath the land, and riches round the 
land. Industrial occupations are known to-day to influence 
modes of thought, and Parliamentary representation, and if 
there was a social geography, it would be seen that what 
is true to-day is also true of the past. There is not only 

geography of political representation, but in civil war. 
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^■iShakespeafe expresses it in Northumberland’s defiance to 
^|,]War\vick ; — 

“ Thou ait deceived : 'tis not thy southern power, 

Ly ■ Of Essex, Norfolk, Suffolk, nor of Kent, 

j;., Which makes thee thus presumptuous and proud, 

P Can set the Duke up in despite of me.” 

A A line drawn diagonally from the mouth of the Tees, 
■round the plain of York to the vale of the Severn, and 
'-across the southern peninsula to the mouth of the Exe, 
.-'marks out two strongly contrasted districts of England ; 
■ and roughly speaking, these two faced each other in civil 
- strife. The mountaineer dreads the dweller in the plains, 
the shepherd and hunter dislike the agriculturist. The miner 
, is not much in sympathy with the prosperous manufacturer 
or merchant. In a country where there is a long 
^of plains, there is monotony of life and thought and w'., 

' ness to submit entirely to a central authority ; on the other 
hand, in a land where are great diversities of interest and 
no plain to support advanced civilisation, stability and unity 
-of government fail to establish themselves. England had 
diversity of occupation, and therefore, of life, with capacity 
for welding itself into unity without the destruction of the 
individuality of districts, so that it was ready to adapt itself 
to life in any quarter of the globe, and yet, unlike the 
colonists of Greece, to cling to the political tie with the 
-Motherland, while the Greeks had only the frail bond of 
sentiment. 

On ^ east and south were the shipping Courts, and here, 
from tSjtime of the Count of the Saxon shore, the land was 
chiefly ^en to invasion. The oldest poem in the language 
tells of the rustic warden of the coast hurrying down when 
the galley came in sight, not once or twice, but always ; — 

** How many a time the sea had foamed 
Beneath the accursed rowers.” 

So in the records of the monastery at Canterbury is seen, , 
not merely anxiety for the safe passage from France of 
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/.bouring seaport, but that all men dwelling near the sea-coast ' 
> were ever on the strain to hear whether the king’s peace was ' 
’ being broken by alien ships, and up the rivers and through 
the hamlets, and past the walls of Canterbury, and so 
inland, passed the summons to rally to the defence of the 
shore in “ the common cry of the sea.” The rights of the 
admiral arc defined in the Black Book of the Admiralty to 
waifs, flotsam and ligan, to poundage on mariners’ wages, to 
fees of Court, and shares of prise, and fees for safe conduct ; 
but the sailors managed their own affairs ; the Laws of 
Oleron reproduced the very sailor talk : ” Mates, howe lyke' 
ye this weather ? ” The ship is lying in the haven and 
tarries for the freight and the time to depart. “ Some will 
saye, it is not good, fete it over passe.” They are divided 
^m opinion as to whether the voyage is safe or not : ” Other 
will saye the w'ether is good and fayre.” Thv master is 
bound to go by the opinion of the majority, or restore the 
value if the ship is lost. In the same w’ay, in spite of the 
. merchant’s protest, the cargo could be cast overboard to 
lighten the vessel, if the master ” and the thyrdc part of 
his felowes make theyr othes on the Holy Gospel when 
they be come to the right place of theyr dyscharge that 
he dyd it for to save the body of the shyp and the other 
goodes that is yet in it.” Not only were the wages of 
the mariners regulated, and the provisions that should be 
given them, but the shipmen formed a Court with power 
of life and death: “It is established for a custom -of the 
'sea that yf a shyp is lost by default of the lodenian, 
the maryners may, if they please, bring the lodeman 
'to the windlass or any other place and cut off his head' 
' withoute the mar5-ners being bounde to answer before aiiy ' 
I'^udge, because the lodeman has committed high treasone'. 
^'^inst the undertakynge of the pilotage. And this is the 
^gidgment.” 
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Thomas, not merely their jurisdiction in a neigh'.*'; 
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To enforce these judgments there was need of special 
Courts, such as would not keep the ship waiting till it 
rotted before justice could be done. In the days of small 
tonnage and petty profits, unless justice had been cheap 
and on the spot, there could have been no mercantile 
marine ; and without the merchant shipping England would 
have been defenceless, let alone unable to keep the French 
possessions, which made her king the mightiest in the 
W'est. “ Succour for them of Bordeaux from the king of 
the English,'’ met with no answeiing cry that the fleet 
was coming, while tin* herald gazed seaward, “as in tiims 
past of vintaige it hath been accustumed.’’ At Athens 
special Courts sat iK'twecn the end of September and the 
beginning of April, the period when merchant ships did 
not keep the sea, and prizes were given for the speedy 
administration of justice. At Ipswich, v\here the tides of 
seaborne merchandise in the North Sea converge a little 
above the spot where the tide of the Atlantic up the 
Channel meets the earlier tide coming down past Biitain, 
was all the hurry and bustle of merchants and shipmen 
transacting business hastily in the great coast market. 
“ The pleas proper to the Lawe Maryne, that is to wite 
for straunge marynerjs passant and for hem that abydene 
not but her tyde, shuldeiie be plctcd from tyde to tyde.” 

As the very words that governed the holding of the Court 
at Ipswich bring before us the hurry of the mariner who 
wish 
one 
Sea, 

stances administered upon the shore; the town clerk of 
New Romney gathers from the records that the lieutenant 
of Dover Castle held his Court upon the shore itself. Towns 
claimed jurisdiction in the waters that brought them liveli* 
hood and wealth ; London had power on the estuary of the 
Thames as far as the North Foreland, thus claiming tljiCs 
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have his cause hoard so that he can hurry off r>n 
divergent roads that interlace on the wild North 
iiong the Cinque Ports, justice was in some in- 
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passage of the Wantsume that ran between the Isle of ■ 
Thanet and the mainland, w’hich ships took to avoid the 
danger of pirates ; a danger so great that sometimes the sea 
gates into the island itself were blocked. The men of 
Norwich and of Yarmouth meet to-day at Hardley Cross; 
and an open air Court is held in which they proclaim 
that complaint of any misdemeanour on the river can be 
heard. Only yesterday, as it were, a pirate pilot was 
fined for bringing a ship into Bristol. The Cinque Ports 
might quarrel with Yarmouth, though at the. command of 
Hdward I, they might both aid the men of Bayonne against 
Flemish j)irates, o<jnceding so much to the central power, 
but yet, when aiiditor.s appointed b}’ Parliament inquired 
into their differences, the I'ivc Ports took their standing on 
their local freedom, and said that none of their number was 
obliged to answer any man but in their Court at Shepway. 

The interests in the sea did not end here, wreck of the 
sea was part of a regular income; in 1331 the Prior of 
Canterbury begs the bailiff of Sandwich, for the love of 
St. Thomas, to look to the right of the wreck of the sea 
in the manor of Lyvon. One seaboard county objected to 
the erection of a lighthouse, and rather late in histor}-, too, 
as an interference with God’s Providence to dwellers on the 
coast. 

Besides the danger of pirates, so that houses would not be 
put in positions easily visible from the sea, there was con- 
stant danger of the sea dykes being broken. In the Dark 
Ages they did not wait for Ro}'al Commissions on coast 
erosion ; land reclaimed from the sea is subject not only to 
inundation from the salt water, but, as it lies low, the fresh 
water of the district may come pouring in. In the marsh- 
land reclaimed from the estuary of the Wash, where people 
lived their own lives with the water on all sides kept off by 
the bar-dykes or war-dykes, the diversity of England gave 
birth to yet another code of law, made by the people in the 
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Court of Sewers, which was composed of the king’s cbm- 
Jj'missioners, by jurors sunimoiicd by the sheriff. Almost its 
|,^'last great exercise of authority was the making in 1619 of 
“ the G’^eat Law of Marshland.” It is a careful regulation 
of the work to be done to defend and secure the country 
js., under surveyors, two for every township, who were to over- 
j*J see the dike-reeve. In default of anyone missing his duty, 
'■V'it prescribes penalties, and, what is more, very strong powers 
, for enforcing them. As various services were commuted for 
.. money in the marshland county, “ Sed5'k-S5’lver " was men- 
. tioned with “ Mowin-silver.” In the parish of Castle Riding, 
, about four miles from Lynn, the late Mr. Brodrick remem- 
bered that it was not uncommon for the inhabitants of 
parishes that owned reclaimed land to be summoned hastily 
on stormy nights to repair breaches in the sea-wall. In the 
parish of South Cove, in Suffolk, some of the parishioners 
assemble when there has been a sea flood to clear a way for 
the water to run back from the marshes. Nor was this 
custom confined only to marshland ; in 1831 the justices of 
Lyden Marsh ordeicd the bailiff of the Prior of Canterbury 

■ to finish a sea-wall before the Feast of the Assumption of 
Our Lady. Those who are on the south coast in the winter 
are accustomed to see huge blocks of concrete lifted by 
stormy seas, and to read in the local papers of assessments 

■ for the defence of the marshes, under the heading “ A Heavy 
scot probable.” 

Starting from the eastern coast there would be again a 
% varied jurisdiction in the fairs that were held throughout 
England, whither people came to buy provisions for the 
winter, for merry-making and revelling, at smaller fairs on 
' the day of the patron saint of the village church ; and in the 
larger fairs as at Stourbridge near Cambridge there were 

■ streets of booths erected for every kind of merchandise, siute 
it was visited by men fiom all over England, and by a great 

r concourse of foreign merchants. Again, it was necessary 
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.(that justice should be swift and cheap, so provision wa^ 
made in the great eastern port of Ipswich, as well as ' 
.in other fairs, for its speedy administration: "The pleas 
between strange folks that men dept p^’poudrus, shuldene ' . 
ben plcted from day to day, gif the pleyntiff or the de- ' 
fendaunt preve of suche avournyng. The picas in tyme of • 
feyre be twixe straunge and passant shuldene be pleted from ' 
hour to hour as weel in the fore noon as after noon.” 

As England was a great country for export, there was 
also the Law Merchant to be administered. When staple 
towns were fixed in England in 1353, the king’s judges were 
debarred from taking cognizance of any matters within the 
province of the mayors and ministers of the staples. The ’■ 
olBcers of the king’s household were also prohibited from 
• executing their office, in any house in the staple towns 
occupied by the merchants, their servants or the staple 
goods. All matters of debt or contract concerning the 
staples were regulated, not by the Common law, or by the 
customs of the town itself, but by the Merchant law. Juries 
were composed of foreigners or natives, or equally of both, 
as the parties to the suit were native or foreign, or one 
native and the other a foreigner. The foreign merchants 
were directed to elect two of their number, one for the 
south and the other for the north of England, to sit with 
the mayors and constables of the staples. Two Germans, 
two Lombards, and two Englishmen, were to be elected 
to do immediate justice in all complaints that the quality 
or weight of the wool was contrary to the bargain. The 
principle enunciated by Edu'ard I, that what concerned all 
should be determined by all, left untouched its natural com- 
plement, that what affected a special class of the community 'I 
.should be decided by that class. It was owing to the security . • 
properly that the "wolf’s head,” whether man or blast,' 
{disappeared from England long before it was safe to under-, ■; 
,':take sheep-rearing elsewhere; but the advantage was 
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only for the native producer, but for the foreign purchaser. 
Owing to the diversity of England there were varying breeds 
of sheep all over the countiy, ranging from the coarse fleeces 
on the east to tlic finer wools of the Colswold breed on the 
west, where the wool merchants marked their piosperity by 
adorning the church of Cirencester, since, as Drayton sajs, 
the wool they sold all Europe counted to be, next after that 
of Tarentum, the very best. There would have been scant 
chance of justice if, when the foreign merchants came to 
England, there had been no local Courts of experts to decide 
between the felting and the spinning wools. In London 
itself, though so near the city of Westn.inster, if the mayor 
and sheriffs did not do swift justice from day to day, the 
Liber Citi^iiimanim states that a resident judge used to he-* 
the compLiiuts of foreign merchants. As the chancellor 
followed the king in liis progicsses that instant justice might 
be done, ao tb '‘SC who administered the Law Merchant were 
not fixed to any particular place, and so more or less inac- 
cessible. In 1363 the staple was moved to Calais; and in 
1368, in consequence of the renewal of the war with France, 
the staple was brought back to a different set of towns in 
England. The English cariied their law with them in the 
second empire of the north, as they did when they w^ent to 
colonise in the third empire across the ocean. It is the 
fitness of the people themselves to administer justice, and 
to enforce justice, that quiets industrial unrest ; it can be 
aided but it cannot be supeiscded by central Courts, or by a 
standing instead of a citi;?en army. 

In the law Courts, as in the law’, is reflected the life of 
the people ; to render more stable, and not to destroy the 
individuality of each class and interest, is the aim of the 
imperial statesman. In the Italian cities banks were indc- . 
pendent of their several States; they afford a great instance,/' 
ill mercantile policy of the necessity for security before an ' 
industry can be established. Italian citi;:ens did most of 
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the banking of Europe, as men, at* the same time, and for ' 
similar reasons, stipulated to be paid in sterling money, that 
is, in the cleane money ni the Easterlings. Benevolences 
and forced loans disturb the money maiket ; nor, though 
banking bad been known since the time of Egibi & Sons in 
Babylon, did the possible borrowing for urgent necessities 
of State, as Charles II saw the situation, of the deposits of 
the goldsmiths placed for safe custody in the Exchequer, 
encourage the founding of a Bank of England, though Venice 
and Genoa had formed State banks centuries before. There 
must be security, there must be rediess of grievances ; and 
this feeling, so far as it went, was almost reflected in the 
mediieval Pailianients, as well as in the industrial Courts. - 
The clergy sat apart at St. Paul’s, instead of in St. Stephen's 
Chapel. The merchants bade fair at one time to become a 
separate house ; the customs of the sea were a special code 
for their advantage, and Edward kept them behind the rest 
at Acton Burnell, as John had summoned them to a Ship- 
ping Parliament. 

In the late Mr. Inderwick’s King's Peace there is a map 
of the forests of England ; it show^s how^ widely a special 
jurisdiction existed over a large portion of the land. These 
lands w’cre not by any means all w'oodland ; they were 
for the most part any w'ild district, wliich for the sake 
of sport, because it w'as the haunt of animals fit for the 
chase, and therefore only thinly inhabited, had for public 
security been afforested. Drayton describes one of these 
waste places: — 

“ A finest such ha\c I (uf which when any speak, 
or me they il enstyle The Forest of the Peake), 

Whose hills do ser\e for brakes, the rocks for shrubs and trees, 

To whii h the staj' pursued as to the thicket dees." 

The forests afford another crucial instance of the ne- 
iiCessity of understanding social history, and incidentally a 
•Utile of geology in this case, before forming an opinion of the 
justice of the time. William the Conqueror was condemned 
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by Ordericus Vitalis, and following him, by successive his»’ 
'torians, for turning a fruitful land into a wilderness; some 
almost state that the death of William Rufus was a sig- 
nificant act of the justice of fate. In the New Forest itself 
inerudite eyes see to-day only soil that will support the 
donkey or the deer; the sheep follow on the same side, 
and have a forest breed as they have on Dartmoor and 
Exmoor, but the social historian treating of law must base 
his writing on authoritative opinion ; Sir A. C. Ramsay, 
with the eye of a geologist, perceived that the wet and 
unkindly soil could never have supported a numerous popu- 
lation, and declares that it was probablj' native forest land 
in the Conqueror’s day. 

There were reasons for afforestation in the very nature of 
waste places. Captain Hozier was of opinion that this 
district was esi>ecially open to invasion, and therefore was 
placed directly under the administration of the king, as in 
the case of other feral lands. The forests of England in the 
time of Ca-'sar were fastnesses. In Norway vagalwnds and 
forest men were coupled together, and w'ere looked down 
on by the udal-born. In old Scottish documents, when 
these were in English, barbarians were called wild men of 
the woods : and w’hen they were in Latin, homines sylvestres. 
The same terms were applied to men dw'elhng in the woods 
of India and Ceylon, and in the beginning of the nineteenth 
centurj’ to a band of outlaws among the mountains of 
Wexford and Wicklow’. Before the French Revolution 
such bands were found in the forests of France, and were 
regcy|A^ much as the English peasantry did Robin Hood;! 
just ay later the people of Calabria were on the side of the’ 
brigands against the gendarmes. Mediaeval kings, like the, 
militar)' authorities of to-day, were in favour of hunting as al 
training for officers. Xenophon discourses of them in 
Duties of a C avalry General; Herodotus called hunting thj;| 
^‘war game*’; Alexander despised in comparison with it 
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v'lytnnasium and the public games ; Wellington kept a pack 
/of hounds in the Peninsula. Professor Brewer mentions 
j what a reserve of streiigth the Crown had in the retainers 
;on the forest lands. The late Mr. Inderwick followed 
'Mr. Pearson in describing the extent of the forest. He 
.considered that more than one-third of England was sub- 
ject before the signing of Magna Charta to the Chief 
Justice of the Forest. There were two of these officers, 
one for lands north and one for lands south of the Trent. 
Again mediaeval poverty preserved,, central .control, while 
giving to those, whose life concern it was, jurisdiction in 
their own affairs. While a felony or misdemeanour com- 
mitted in the forest was tried by the Common -law judges, 
picas of the forest were brought before the Chief Justice 
of the Forest. That the forest had its own laws and its 
own Courts, the Verderers’ Hall at Lyndhurst is a standing 
witness. There is still to be seen the perch for the 
prisoner opposite to the full bench of verderers, and books 
on Forest law abound in the skin of the red deer. In the 
speech house in the Forest of Dean, were tried all offences 
against vert and venison. At this “ Court of the Wood ” 
the oath was taken before the verderers, a stick of holly 
being held in the hand with which the Gospels were 
touched, and to this stick a quasi-sanctity was attached 
since it must always be the same. The rights of the free- 
man were safeguarded, the Charter of the Forest in the 
ninth year of Henry III forbade many abuses; and in 
this as in other Courts there was a constant attempt to 
prevent abuse of local jurisdictions. This is the ideal of 
government on the maxim of Roman law, so use your 
own as not to injure another’s; while the abuse of govern- 
ment is to take all matters into its own hands, attempting 
l task which it is impossible for it to fulfil, since in the 
Sver-varying concerns of life no central body can adequately 
futile the intricate details of a thousand businesses, for which 
^^.who carry them on must make their own customs. 
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England is the land of tin and lead from the time when it 
was a land of fable, and men were said to carry the spirits 
" of the dead to its shores. The mines are in the west, and 
' stretch down the western border of the land from Derbyshire 
to Cornwall. In Derbyshire, lead was their chief staple, so 
that “ the miners thereof may be called a commonwealth 
within a commonwealth.” They were governed by laws 
peculiar to themselves which were often confirmed by Act 
of Parliament; like the shipmen, they had the po\vcr of life 
or death in matters peculiar to their calling. In the six- 
teenth year of Edward I, it was ordained : He that stcalc 
there twice, is fined, and the third time struck through the 
hand with a knife up to the haft, into the Stow and there to 
stand until death, or loose himself by cutting off his hand.” 
The Bar-moot Court still holds its ground at Wirkswortli, 
with a record of the dish for weighing lead, which was made 
in the reign of King Henry VIII, “ with the consent of all 
the Mynours and Brenners within and adjoyning the Lord- 
shipp of Wirksworth. This dysh to remayn in the Moote 
Hall at Wyrksworth hanging by .i cheiic so as Meichantes 
or Mynouis may have resorte to the same at all lymes, to 
make the tru mesure at the same.” 

Going farther south among the western hills, and passing 
^tlie iron mining of the Forest of Dean, there is the memory 
^of the famous open-air meeting in the time of Edward IV, 
W'hen the Lord Chief Justice presided over an assembly of 
thousands of Somerset miners, which resulted in the Mendip 
llP^aws. The customs of the Forest of Dean recall those of 
Wirksw orth : — The head gavcllcr of the Forest or others 
deputed by him providcil they wxrc born in the Hundred 
of St. Briavel’s may go into any man’s grounds and dig or 
delve for ore or cinders w’ithout molestation.” As they had 
the jurors w’ho formed their local parliament, so with other 
industries, with gilds and boroughs, they had their Charter, 
It w'as not to the law’s of the realm they turned for redress 
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in their special callinfy. ‘‘ We complain .... for wrongful 
forbid^ling us out of a cold work .... we have attended 
the place and burned our lights accoiding to onr laws and 
customs.” The tinners of Devon and Cornwall used to 
meet yearly on Hingeston Hill above the Tamar; the 
Stannary Court was held till 1749 on Crockern Tor, a 
central spot on Dartmoc»r, fourteen hundred feet above 
the sea. This Court was so powerful that in 1512 it im- 
prisoned StHKle, a Member of the House of Conimous, for 
bringing in a Bill f(»r the regulation of the tin-workers. 
The summary proceedings of som(‘ of the miners passed 
into a proverb : — 

“First hang ami draw, 

'I'hen hoai the cause by Lyclford Law 

As with the wool staplers in England and the wool 
% 

fleets coming from Australia, as with the shipping Courts, 
till Raleigh's boast — ‘‘The shipping of England with the 
aid of the Navy Royal is able, despite any prince or 
State in Europe, to hold the great and large field of 
the ocean,” — so with the share of the miners in making 
empire. When, in the 1 agest mining town in Cornwall, 
they say that more money comes into it from miners 
abroad than is earned in the district itself, it is easy to 
see how the men of the west were preparing the way for 
the order of the mining camps, by learning to 'manage 
their own affairs at home ; it might be written of California, 
of Australia, or the Transvaal : — “ In the hope of making a 
fortune by some lucky hit, they do sacrifice their whole 
lives for what is attained by very few.” But it was said 
in mediaeval times, by foreiunners of the miners who lielped 
to make the empire. How could a single magistrate have 
been obeyed in a mining camp, if the home land had 
destroyed the industrial Court earlier than it did? They 
protested that the true jury system and the only safe rule 
of government was for each calling to manage its own 
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, affairs. The lorti wished the time for the presenting of 
breaches of custom to be unlimited, and then after five 
f.or ten years, to commence a suit in the superior Court> 
‘■‘where the case is at best ill-understood; and in this lies 
’ the key of industrial unrest, while the only hope of its 
J.- solution is that the Common law shall be administered by 

m 

ta, common body of judges, and the special law of industry 
; by jurors drawn from that industry; otherwise, the dictum 

■ of the mediaeval miner applies to all cases : “ No man may 
mine with safety who has anything to lose. 

England is an epitome of the geology of Europe, and iii 
consequence an epitome of industrial occupations. To the 
Courts, whose efficiency has been briefly indicated, may be 
, added the mention of those that are better kno^Vn, each 

■ with their separate organisation ; there are the moneyers 
■/who gave their name to Lombard Street, and Buckleisbury 

where tin- armourers dwelt. There are the Butchers’ and 
Fishmongers’ Row’ with the Silver Street of the older tow’iis. 
There was the Weavers’ Gild, the oldest industrial organi- 
sation, and inquiries l>efore the justices in their iters, w’hen 
they bound themselves to charge 6t/. a piece more than they 
had been wont to do, as there were inquests on the price 
of iron. The Libev Cmtumarum mentions the Hallmote in 
.which the king’s serjeant affirmed the fishmongers bound 
themselves by oath to raise prices ; in the Hallmotes of the 
bakers prices ■w’ere fixed, especially before Easter when the 
king and his magnates were coming to London. In the 
gilds that covered the land the wardens insisted that men 
worked, not only for piofit, but to turn out an article that 
was worthy of the trade. 

There is but one useful survival of this system of honest , 
dealing, when the jury of goldsmiths make the Trial of the., 
Pyx, to determine that the specimen coins placed in a box by 
the Royal Mint are of the standard weight and purity. These' 
, gilds not only regulated trade, they formed artificial brother-'^ 
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hoods, so strong that it was worth the while of nobles to 
join them; it was the gilds of Florence that broke down 
the feudal system, and made the Pope say to the repre- 
sentatives of the Powers, who w’crc sent to congratulate him 
at the first Jubilee, “You are all Florentines/* In the 
painters’ gilds, the masters would dine at festival times 
with the humbler ineinbcrs of the craft ; in working hours 
they taught boys to become journeymen ; in times of sick- 
ness they helped to nurse each other, and after death 
remembered their fellows in the Gild Chapeb such as that 
at Stratford-on-Avon. 

The country-side was covered by the Courts of the manor ; 
as the king w’ent on progress through his realm, so the lord 
moved from one estate to another. Faintly at times is heard 
in history the voice of the Exchequer, but nowhere is there 
told that it was but the local Exchequers of the Manor Court 
writ large. The king's sheriffs went lo Westminster twice a 
year, and the Prior of Canterbury, for instance, writes : “ It 
has always been the custom that our serjeants from all parts 
of England should come to Canterbury to our Chequer, there 
to hand in their accounts, and this in the presence of certain 
of our brethren.” The king was the supreme landlord, and 
he could look into the rights of any tenant holding under a 
mesne lord ; dues were fixed, for the copyholder held by copy 
of Court Roll according to the custom of the manor. There 
was commutation for personal service such as mowing silver 
and castle silver, and when labour was scarce after the Black 
Death, the lords strove to return to the custom of personal 
service. One argument seems to be decisive, that the posi- 
tion of the villein grew gradually better and better, under 
the custom of local inquest, backed up by the king’s judges ; 
at the end of the feudal period it was more profitable to hold 
land in the villeinage than by knight’s service. These times 
are called the Dark Ages, when from sea to sea men ruled 
themselves with diverse custom in the unity of a common 
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patriotism. In them arose the House of Commons, wherl 
men accustomed to declare the law and to assess imposts in 
l^'lheir local Courts w’ere sent by their fellow-citizens to do‘ 
;';'-both kt Westminster. They filled the land with churches' 
and cathedrals; to them learning was of such value that 
I parchment failed the copyist and paper was invented, and 
''•then the copyist failed and the printing-press was \\-anted.' 
, Lord Chancellor Fortescue praised them in his treatise oh 
• the Laws of England ; he told the king that they were great 
■ in war because thej' were free to govern themselves in peace. 

, These were they that in time past made all France afraid;' 
these w'ere they who in the time to come swarm from thC 
northern seas to wrest from France and Spain the sceptre 
? of the oceans, able in themselves, without the guidance of 
j'the State, to build up constitutions in the self-governing 
t^dominions, as they had managed their affairs for centuries' 
'. in the industrial Courts. 

All this was sw'ept away; the rule of diversity in unity 
was lost. Doctors in Sociology, that is Social Historv- and' 
Social Geography, and in the outcome of both, Social law, 
would say that the life of a nation does not consist in the 
multitude of things that it possesses. To-daj’ some men are; 
beginning to doubt whether civilisation will stand the stress 
of continual industrial tinrest in spite of the ever-increasing 
tide of exports and imports. At first, centralisation seems, 
to bring more abundant vvealth ; the old habit of self-<. 
government is there, although the Courts fail through dis^'^ 
use, but in time, as the people no longer settle their owni':‘« 
affairs, they lose the habit of submission to the law, aod'^ 
see that representation, once used for limited purposes, | 
and responsible to those who meet frequently in commbfiT^' 
assembly, must become in time effete, when once in threfi'^ 
or five years the citizen’s only duty, and only right, is td-^ 
'• mark a ballot paper with a cross. The House of CommoRhk^ 
. has long been said to be upon its trial ; the jury system, | 
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..the last vestige of the self-government from which it sprang, ,i 
' is to be inquired into. 

There has been a political revolution, that is clear;, in 
the old days men who were suitors to the County Court, or^- 
on the burgess roll, represented the communities in Par- . 
liament. There has been an agricultural revolution, when 
first the villein went, and then the yeoman, and finally the 
commoner, till scarcely a poor man had right on a foot 
of English soil. Yet, further, there has been an industrial 
: revolution, where invention, as it were, added in substance 
; the labour of another world to aid the industry of England. 

And yet to-day there is deep social discontent ; we stand 
by central law, and every man can tell of wrongs for which 
r there is no redress, since no law has been passed to meet 
the case. For instance, in mediaeval daj'S the wife had 
• right to dower ; to-day, twenty-four hours before natural 
death, or perhaps an hour before self inflicted death, a man 
/may beggar wife and children. It goes wthout saying he 
'may beggar them in his lifetime, or may make a will of 
■ which none know the contents. In local matters schemes 
are hurried through without the ratepayers having any 
' voice at all. Farms may be left derelict, or an industiy 
closed down, and all those w'ho are the descendants of the 
men who held the industrial Courts can do is to look on 
helplessly. There needs to be done for modern England, and 
indeed for modern Europe, what mediaeval England did : 

. to have Courts of conscience, or, in another form, the per- 
.'petual edict of the Praetor, to restore to the people them- 
I. selves in fiiee assemblies the management of the complex 
^ and ever-changing affairs of life, and to make representative, 
^ jStitutions, not the masters of modern life, but their ser- 
^nts as they used to be, while the king’s justices see to it 
Itltet no one acts against the king's peace, and that no group ■ 
|bf 'workers or citizens go beyond their warrant. “ On the 
IfSbandation of peoples empires rest," said the Bishop of 
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Bayeux, when England was about to lose the realm of 
France; it might be said that on the foundation of the 
people social justice rests, when social peace seems at 
stake ; and his words of warning are as true to day as 
they were in the 15th century': “All breadth and glory 
of empires have risen from justice ; nor is there any power 
of empire so great that without justice it can he lasting; 
it is not sufficient to preserve the heights of greatness if 
the foundations arc overturned.” 

Kenelm D. Cotes. 


V.— CRIMINAL STATISTICS, igio.' 

T he modern tendency to social introspection has not 
allowed the problem of crime to escape attention, 
and numerous volumes have been and continue to be j)ro- 
duced dealing with the question in various aspects. It 
touches social life at so many points, that great diversities 
of treatment are only to be expected, and indeed they are 
as numerous as theories of the State. Crime is a symptom 
of disorder in the body politic, and it is therefore inevitable 
that every writer on the subject must reveal — consciously or 
unconsciously — his views of .society as a wlu'le, w’bcn discuss- 
ing crime in particular. There are two extreme views which 
may be held. On the one hand, you may icgaid the crim- 
inal as personally and individually responsible for his crime, 
taking little or no account of his environment : this is the 
direction in which writers tend who lay stress on individual- 
ity. On the other hand, you may legard the criminal as the 
product of bis surroundings, attaching little or no importance 
to his own character ; this is the direction taken by writers 

^ Judicial Stafiitiesy Jiu/^dand and IValn^ igio. Part I. — Criminul Statistica. 
London : Wyman & Sons. 1912. 
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. who are impressed by the influence on the individual of his 
* environment. Between these extremes there are a host of 
gradations, and the question, What is crime ? ” could be 
made tiie opportunity for an endless series of rhetorical 
questions after the manner of Mr. Chadband. 

It is interesting, for example, to observe in a recent novels 
The Daughters of Ishrnael,’’ which deals temperately with 
the white slave question in New York, how the writer in- 
clines to exculpate from serious moral responsibility all and 
everyone concerned in this traffic. The novel, was no doubt 
inspired by the Report of the Additional Grand Jury of the 
Court of General Sessions in the County of New York, which 
enquired into the white slave traffic and lepoited in June, 

"‘‘-■iQio. The report contains the follo\^ing passage, “ 

All must agree that the man who in cold blood exploits a 
woman’s body for his own support and profit is vile and 
despicable beyond expression. Onl^ through the arousing 
of an intelligent and determined public sentiment, w^hich 
will back up the forces of law in their effort to ferret out 
and bring to justice the members of this debased class, is 
there hope of stamping out those vilest of human beings 
found to-day in the leading cities of this and other lands.” 
Yet, in dealing with the procurer depicted in the novel, 
the author writes: ‘‘A wiser head and an iinwounded heart 
would have known enough of life to see that even Max 
Crossman was not entirely to blame. A better brain 
could have looked back into the past. It could have seen 
Max as the type of all his kind, the symbol of every one 
of the great company of slavers, the inevitable result of a 
system blind both to its own interests and to the interests 
' of the race.” After describing the course of the life of 
a child neglected at home, shaped by “ the social order ” 
tnto ** society’s cnem}^” he proceeds : “ It could have seen 
the ‘fatal line of least resistance as clearly in the resultant 
man as it is seen in the life of him that docs no more than 
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fyvTtck a bank or steal a corporation; and, hideous as its 
^'course is in the one instance, it would have seen that the 
;,line was the same in all.” To another current writer, 
such a view savours of mischievous cant. “ It does not 
. need to be repeated at this time of day that environment 
: is one of the factors in the development of character, and 
. that a humane Legislature will not. spare efforts to improve 
the conditions of life for the masses of poor people among 
whom criminals arc generally bred. But it docs need 
to be repeated that when all allowance is made for 
heredity, for education, for circumstance, there remains 
the inscrutable personality of a man, which is responsible 
for his acts, which deserves praise or blame, reward or 
^punishment.” 

These quotations from current writings show clearly that 
('any attempt to solve the problem of crime involves the 
deeper problems of the structure of society, and of free- 
will. Its complexity may be illustrated by a reference to 
Table XXXVIII of the present volume of statistics, show- 
ing the state of instruction and previous occupations of 
prisoners received in piison on conviction. The total num- 
ber so received was 168,260, of whom 132,221 were males 
and 36,039 females. Of this total, 21,890 were illiterate ; 
68,877 could lead and write imperfectly ; 69,555 were 
moderately proficient in reading and writing ; 6,996 could 
read and write well; 363 were classified as having had 
superior instruction. These figures show that more than 
one- third of convicted prisoners weie only of such education 
.as is given in Standards I and II, ^ and that more than 
'another third were only of the level of Standards III and IV, 
and that more than one-eighth w’ere illiterate. The peli^ 
centage of those who could read and write well is verj^ 

‘ For the pnq>o!e of lht*i table, the stendordR Ol edneation, so hr 
to readiiiK ami writing, are gremped tlius : — Standards I and II read and 
'jraperfcctly : Standard III and IV^rvad and write with mudeiate prufidt^^^ 




X CRUK^fTAL STATISTICS, IQIO. ' >, ? , 3H 

^^all — ^roughly, 4 per cent. These are arresting results, 
fhnd at first sight it might be supposed that crime is a result 
of defective education, and that a true causal connection is 
/revealed. But there are other considerations to be borne 
' in mind, as was pointed out recently in a letter to the 
. fVestminsicr Gazette, in which statistics were given as to the 
■ State of education of prisoners tried at the London Sessions 
during the last few months. Thus, it is no doubt the case 
^ .that the same causes which operate to prevent the boy from 
I rising to the higlier standards operate to prevent him from 
' being a law-abiding member of society — ^lack of moral fibre, 
inattention, and so on. Or again, defective contfol at home, 
"leading to carelessness at school or to irregular attendance 
'.leads/ to tack of supervision when the boy leaves school, 
‘ and consequent drifting into bad ways. Still there remains 
. the reassuring fact that the higher the degree of educatioi 
j^the less is the per-centage of crime among persons of that 
degree. 

It is not however the purpose of this article to discuss 
' theories of crime, and we may now turn to the current 
, volume of statistics. 

Offences are divided, as usual, into three main classes: 
. indictable offences, criminal non-indictable offences, and 
' other non-indictable offences. The first-class is plain, in- 
! eluding all the offences for which a man has a right to trial 
second includes offences which involve some 
^;elcment of dishonesty, fraud, violence or cruelty; the third 
■^includes all the minor offences known to the law. The 
f/number of persons tried for the first of these three classes 
i^of offences is generally used as the most reliable index to 
volume of crime ; and it includes, of course, not merely 
^.,the cases actually tried on indictment, but also the indict<! 
yible cases tried summarily. In 1910 this number was 
For 1909 and 1908 the corresponding figures were 
and C8,li6. There is thcrefoie a diminution for iqiq 
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as compared with the two preceding years, but still the total 
is greater than for any other preceding year of which there 
are statistics. Looking at this figure from another point 
of view, we find that the proportion of persons tried for 
indictable offences to every 100,000 of the population in 
1910 was 185. For 1909 and 1908 the corresponding pro- 
portions were 190 and 194. If we go further back, we find 
that the average proportion during the period of 1887-91 
(when the number of persons tried averaged 56,280, or just 
about 10,000 less than in 1910), was 198 ; during the next 
five years (1892-6I the proportion was 182. For 1897 — 
1901, the figure was 165; for 1902-6, 176; and for 1907 
it was 177. Of recent years, 190S is the high-\yatcr mark 
of crime, both absolutely and relatively to population ; 
and the figures for 1910 show that the decrease which 
occurred in 1909 was cf)ntinucd. The actual decrease 
as compared with 1909 was 761, and as will be shown it 
is accounted for by a decrease of about 1,000 larcenies 
and frauds. 

An examination of the figures in more detail shows that 
offences against the person increased, as compared with 11)09, 
by 98, the figures being 2,751 and 2,653 respectively. Offen- 
ces of violence decreased from 1,495 to 1,316, a difference 
of 179. Sexual offences on the other hand show an increase 
of about 24 per cent., from 1.158 to 1,435. It is suggested 
in the Introduction that two facts may help to account for 
this. First, there was an increase of 30 in the number of 
persons tried under the Incest .\ct, which became law in 
1908, the figures being 21 in 1909 and 51 in 1910. Second, 
the Children Act of 1908 extended the pow'er of justices, 
enabling them to deal summarily with cases of indecent 
assault. Formerly, no doubt many cases of indecent assault 
were^lHll^ced to common assault, in order that they might 
be disposed of summarily, and the figures are striking. In 
1908 the number of persons tried summarily for indecent 
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assault was 37, in 1909, 232, and in 1910, 415. The in- 
■ crease by 277 in the figures for sexual offences may therefore 
be very largely accounted for in this way. The figures for 
burglary, housebreaking and robbery, remained fairly steady, 
while those for larceny and fraud fell by about 1,000. 
Thus, the number of persons tried for burglary was 658, as 
compared with 787 in 1909, and an annual average of 706 
for the period igo6~io ; for housebreaking 986 persons 
were tried, as compared with 997 in 1909, and an annual 
average of 900 for 1906-10 ; for robbery, tJie correspond- 
ing figures are 166, 177, and 190 respectively^ There were 
46,152 persons tried for larcenies (simple and minor) in 
1910, compared with 47.363 in 1909, and an anrtual average 
‘"of 45,098 for 1906-10. It is noteworthy that as regards 
larceny of post letters the figures rose fiom 74 in 1909 to 99 
in 1910, the annual average for 1906-10 being 72. Perhaps 
the most striking variation of the figures relating to indict- 
able offences (contained in Table A B) is to be found in 
relation to the uttering of counterfeit coin. The total 
jumped from 121 to 171, while the annual average for 
1906-10 is only no. 

We turn next to the figures for non-indictable offences, 
criminal in character. In this category are included such 
offences as (i) assaults, including aggravated assaults, as- 
saults on constables and common assaults ; (2) brothel- 
keeping : (3) cruelty to children ; (4) malicious damage 
to animals, fences, trees, &c. ; (5) unlawful pledging ; 
(6) unlawful possession; (7) stealing work-house clothes; 
(8) offences under the Prevention of Crimes Acts ; (9) steal- 
ing animals, fences, trees, shrubs, fruit, &c., and receiving 
such things when stolen ; and (10) certain offences under 
the Vagrancy Acts, viz., such as frequenting, being 
found in enclosed premises. Sc. The total number of per- 
sons tried for these offences was 73,105, compared wdth 
74,399 in 1909 — a decrease of 1,294. In detail we find, 
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|is compared with 1909, that assaults fell from 43,161^^ 
^2,647 ; stealing, unlawful possession, &c., from 6,628 
1^6,054; malicious damage, from 15,196 to 14,535. The 
'Steady fall in the figures for assault is ver}' striking, and 
apparently indicative of an improvement in general be* 
haviour; the annual average for 1896-^1900 is 71,077; for 
1901-5, 58,379 ; for 1905-9, 49,133, while the actual 
.figures for 1910 arc 42,647. Thus there has been, in 15 
years, a reduction of something like 30,000. In relation to 
'population the result is as follows : — The annual proportion 
of assaults to every loo.oou of population in 1896 — 1900 was 
225*31, and in 1910 was 119*14. 

It will be recollected that previously it was stated that 
1908 was the high-water mark of crime as regards indictable 
offences. The total rose more or less steadily from 53,628 
’in igoo to 61,463 in 1905 ; in 1906 there was a fall of about 
*a,500 to 5 1.079 5 ^9^7 21 •'ise to the level of 1905 ; and 

then in 1908 a jump to 68,116; 1909 and 1910, on the 
other hand, marking a continued decrease from that figure. 
Against this melancholy spectacle should be set the picture 
of a practically unbroken decrease in criminal non-indict- 
able offences from 98,883 in 1900 to 73,105 in 1910. There 
was, in this class of crime, no such sudden increase in 1908 
as occurred in regard to indictable offences, the total being 
80,132, compared with 79,682 in 1907 and 82,264 1906. 

As legards other non-indictable offences,* the figure for 
1910 is 558,811, and for igog w'as 584,707. This decrease 
of about 26,000 is largely .accounted for by a decrease of' 
some 7,000 in the totals for drunkenness (from 182,416 to 
.175,449), and of 9,000 in .the totals for breaches of police 
b3'c-laws and regulations (from 103,628 to 94,370). It will 
be interesting to observe next j'car whether the totals for 

^ These ofTeiices are not criminal in the most serious senbe of the teim, 
as explaincHl in the Introrluction to the volume, lonsist mainly of brcachai!l|n 
•municipal reyiilations cstahlislied in the interests of public Safety Und 
and nol involving violence, or cruelty, or jgioss dishonesty. 
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^^uji^ness were affected by t^'abhornial heat of last som ' 
^^^...'’tliere has been, of recent years a steady decrease 
these figures, the annual average for 1901-5 being. 
^^19,422, and for igo6-lo, 196,293, and a total for 1910 of 
';,'X75,449. Should igii^sbow a slackening in the rate of 
decrease, the ingenious speculator will have an opportunity 
’W seizing hold of such decrease, and of the curious fact 
-jthat in 1909* the number of criminal prisoners received 
'.‘into prison mounted month by month from January to 
. Hay, and then fell (with slight pauses in August and' 
' October) till December, and of combining them in some 
'? theory of crime and climatic conditions, as bold as the 
famous theory of the relations between the price of com- 
modities and sun-spots. 

Returning to details, we find that vagrancy offences 
(begging and sleeping out) fell from 45,408 to 43,884, and 
'.offences against the Education Acts from 38,951 to 36,823, 

■ Day poaching fell from 3,951 to 3,400, while night poaching 
:;,rose from 257 to 303. Motor-car offences remained steady, 
12,366, as compared with 12,351 and 12,466 in 1909 and 
1908. Cases of misbeha\iour by paupers fell from 5,982 in 
; 1909 to 4403 in igio, the annual average for 1906-10 being 
5,208. There were 11,455 women tried for prostitution, a 
slight decrease compared with 1909, when the total was 
11,757, but an increase on 1907 and 1908, with totals of 
9489 and 10,818 respectively. 6,895 Persons tried for offen- 
‘ces of Sunday trading numbered 6,895, piactically the same 
'total as in 1909, and larger by about 350 than the average 
Ifpr igo6-io. Offences against the Vaccination Acts decrease 
!'>teadily, 361 persons being tried .in 1910, compared with 
[401 in 1909, 517 in 1908, 946 in 1907, while if we go back 
1^0 1903 we find a total of 2,484. As for the offence created 

^ the Vagrancy Act 1898, of living wholly or in part on 
^itutes’ earnings, 470 persons were tried, compared with 
1 Sec Table XL in the Criminal StPtislich for 1909. 
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495 in 1909, and about 350 in each of tlie three preceding 
years. 

Combining the figures fin* all offences — indic'table, cninimil 
non-indictable, and other nondiulictable -weariixeat a tt)tal 
of 69S,3n5 for 1910, compared \\ith 7 j(),j 55 for 1909, and 
\\ilh annual a\eragis <.)f for r9(ir-'5 and of 733,7^)0 

for 190O-10. It is satisfactoiy to Ivali^e that these figuies 
show that the Courts dealt with about cjoa'ou cases less in 
igio than they did on the average in 1901-3. 

Turning to Tables I — X, lelating to pnHOidings at 
Assizes and < Quarter Sessions, we lind that -|.o53> pc*is(»ns 
were brought up for trial at As*^j/c‘*s and 9.f»z(> at <)uarter 
Session^, a t<ital nf i This total is less than in KjOc) 

and with figures t>f i pizz ami 13.740 n'^'peclix ely, 

but is grcat( r than in anj pre\ion- umi since Of 

this total JjS were not actually trad, /.c. in j} c.i e-. the 
pn»sccutio’ was dropj»ed, in tlu» (iraml Jur\ relumed 

No biL, ‘ and in 23 easts tin accust tl was fianal in--ane .ind 
unfit to pit ad. Of the i.;.i4Z ptr-nns actuallv tri(‘d, -2, <'43 
w'cre acquitted, 11,377 r*»iiMeted, and 32 fiuind “ guilty but 
insane,’’ and ordered to \k d^ tamed during His Majesty's 
plctisun'. Of tlusc 5J. 30 wtie imlicttd for uiuider. It 
should Ik reriiejii 1 >eied m thi'^ t.oniiection that the>e 
figures include cases of infanticide. It is inleiesiing to 
notiic that the nunib'^i (»f j»eis(Uis fu trial at the Ceiitial 
Criminal Couit and tlie Loiulon Sessions was 3,4S5, or 
about one-quartei (‘f the total of persons tiied on iiidict- 
rnciii. Of this numbd* >40 belong t(i the Central Criminal 
Court, and the remainder, to the London Sessions. 

No other Courts show figure? anywhere appioaching these. 
It is wf»rth while to fjbserve that of the j>ersons actually 
tried at Assizes and tjuaiter Se.ssioii.s, 84-4 wxtc convicted, 
and that 70*54 liad previous convietjons recorded against 
tliun. It IS also ai)propriate, in dealing with the work of 
Courts of Record, to notice that 178 persons were sentenced 
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to terms of preventive detention under the Prevention of 
Ciiinc Act, lyotS, as habitual criminal. Our rearlers will 
recollect that it is provi«led by that statute that when a 
person is convicted on indictment of a crime committed 
after the passinp: of the Act, and subsequently the offender 
admits that he is, or is found by the jury, to be an habitual 
nimiiial, and the Court pa.-ses a smttmee of penal servitude, 
the Court, if of opinion that by niason of his criminal habits 
and mode of life it is cxpcilient for the protection of the 
public that the offender should he kept in detention for a 
lengthened period }ear.s, iiia\ pass a further sentence 
onieiing that on the determination of the sentence of pehal 
scTviliido lie be detained for such period not exceeding ten 
or less than live as the Court may determine. l>efore any- 
one can be sentenced^ to preventive detention, he must be 
found (i'l to haw been ronvicti^d of a crime since reaching 
the age of i() at lea-t thiee times pa’vioiisly to bis cornic- 
tion of the ciinie charged in the indictment : Mid (2) to 
be leading peiMSirnil\ a di>linn»*st or ciiininal life: and 
tlie consent of tlie Director of Publie Prosecutions must 
be given before* the chaige of being an habitual cnmiinl 
ran be brouglit. That there is a tendency to combine 
preventive detention with the iiimimnm term of penal ser- 
vitude is' apparent from Table XXXIV, which shows that 
in ijq c»f tlu* ijf) cases in which pn'veiiiive detention was 
ordered, the minimum term of penal servitude (,3 years) 
was imposed by the Court. 

In Table X are to be found the results of the work of 
the Court of Criminal Appeal. It will !»e remembered that 
only persons convicted on indictment have a right of appeal 
to tlic Court, that is, in njio, 11.337 n^ght have so appealed. 
Theie were 384 applications for have io 96 coining 

from the Central C'riminal Court, 133 from Assizes, 271 from 
County and Liberty Scissions, and 84 Iroin City and Borough 
Sessions. Of this total 231 were in respect of the conviction, 
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192 in respect of sentence, and 161 in respect of convictionl 
and sentence, whilst 48 applications were abandoned, and 396 
refused, leaving 140 as the number of applications granted/’ 
To there 140 cases must be added 87 appeals on grounds 
involving questions of law, S appeals with the certificate of 
the judge at trial, and 27 appeals against sentences of pre- ' 
ventivc detention ; thus, in all, there were 262 appeals for 
hearing. In 171 of tlieso appeals the conviction or sentence 
was affirmed, in 83 the conviction or sentence was quashed 
(conviction of another offence, or some other sentence, l*cing • 
substituted in 44 casesl, and 8 appeals were abandoned. The 
Secretary of Istate referred five cases to the Court under 
sect. 1 9 (ii'i of the Criminal Appeal Act; in three cases the 
conviction and sentence were affirmed, and in the other two 
the conviction was quashed. 

Tables XI — XVI relate to the proceedings at Courts of 
Summary Jur^diction. The number of persons tried \\as 
084.625, of whom 52.709 were charged with indictable of- 
fences, and 631,916 with non-indictable offence.s. Of this 
total 82,5X8 were discharged, 76,088 were *lealt with witluait 
conviction, notw ith.standing that the chargi* was prowd. and 
525,949 were ('oioicted. Of the number (7(»,oSS; of cases 
dealt with without < <invu tion, though the charge was proved, 
50,104 were di-,mi-,sed, in 1 3,361 recognizances werh ordered 
with or without sureties under sect, i of the Probation of 
Offenders Act 1907, in 9.263 a prob.ition order w'as made 
under sect. 2, and in 2, OHS case.s children under 14 were 
committed to Industrial Sclnwils. 

Of the 525,949 persons convicted, 77,749 wcie sentenced 
to impiisonment, j,2io were committed to Reformatory ' 
Schools, .and 439,938 w'cro ordered to pay a fine. Of this ■' 
last numlier, aliout 85,000 went to prison in default of pay- 
ment. The number of appeals to Quarter Sessions against .. 
conviction by Courts of Sumrnary Jurisdiction was 129. Of'.i 
this total 32 were in respect of offences against the Intoxi-».i 
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locating Liquor Laws, inr.ludin;^ ii appeals against con\'ictions 
‘of permitting drunkenness on licensed premises, 17 were in 
respect of motor car offences, and 9 in respect of offences of 
adulteration. It remains to add that 41 convictions were 
\ quashed, 6 abandoned, and in the remaining 82 the con- 
. victions were affirmed with or without modification of 
sentence. It is interesting to obsc-rve that more than one 
quarter (33) of the appeals arose in Lancashire, while in 
London there were only 25. 

An interesting new Table fNo. XVIi appears, showing the 
' result of proceodings .at luvcnilc Coutts. The-'C Courts were 
created by the Children Act, sect, ni, which directs that 
a Court of Summary Jurisdletion, when hearing charges 
against children or young persons, shall, unless the child 
or young ))erson is charged jointly with any other person 
not being a child or young person, sit either in a different 
building or room from that in which the ordinary sittings 
of the Court are held, or on different days, or ai different 
.times from those .Mt which the ordinary sittings arc held. 
For this purj)o.ic .1 child is a j>crson nniler 14 yeirs, and a 
young person, (the aged i ( to 16 jears. The total number 
of persons brought In-fore Juvenile Courts in igio was 
33,598, made up of 16,416 childien. 15.051 young persons 
and 2,131 persons over 16. Deducting the latter persons 
and adding 537 children and 2,083 young peisons tried by 
ordinary Courts of Summary Jurisdiction, cither because 
' they were charged jointly with adults or appeared to be 
over 16, we arrive at the result that 34,087 juvenile 
; offenders appeared before the Courts. They weie practi- 
cally all boys, only 6 per cent, (or 1,899) being of the 
'other sex. Of this total, 5,328 were acquitted, in 15,135 
^'cases ordots without technical conviction were made, and 
"♦ire convicted. As regards the second of these 
^■^lasscs, 3,568 were placed under the care of probation 
^fficers, and 1,044 committed to industrial schools. 
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As regards the third class — those formally convicted — 35 
were ordered to be detained in places of detention ; 
i,Tf3 Cf»mmittod to loforinalorv schools, 1,562 whipped, 
and 10,124 ordeied to ]>ay fines. Of the last number, in 
ii3-7 cases, the fine was ordered to be paid by the parent 
or guardian. 

.*\ detailed e\Mminati<ui of these figures, showing that the 
offences committed were chiefiy petty thefts, acts of mis- 
chief, or disorderly behaviour, etc., would be more appro- 
priate to an article deiling specially with juvenile crime, 
and we cannot do m«'U than point mit, as in the Introduc- 
tion to the volume, tint in 1S56, the yt^ar in which the 
Judicial Statistics were establislif*d, the number of juvenile 
offenders received into prison was IJ.9S1. Of these, i,gyo - 
were under 12 years of age 11.674 bijys and 316 gliU) and 
10,134 between 12 and lO (10.134 Ixws and i.v^57 girls). 
In igio, on tlu* (Ulier hand, no ( hild under ij wa-s ,in in- 
mate of .1 j» ISOM, and only 51 peisons between i | and l6 
w».re UMiNed in on conviltion. It will h* n niein- 

Ik red that sect. loj of the C'hiMien An fiitbids the nn- 
prisonniLiit <3fanv child or \onng person, wifli the evception, 
iu regard to e*?/v, that the C'f)Uit may commit 

to pri«;on on certifying that tlio uff»ndtr (d unruly a 
character tliat he cannot be detained in a place of deten- 
tion (provided by the police authority i:nu-.T sect. loS), or 
that he is so deprav<-<l that he is not fit to be so di taincd. 
Sect. 107 enumerates the methods of deeding with children 
and ycuing persons, and it is interesting to note that only 
35 \onthfnl offenders were orderorl to be dtdained in a 
place of detention. There is no power to order such de- 
tention for a longer period than one miuitli. 

Tables XVH and XVIII contain the statistics ns to the 
making of probation orders under sect. 2 of the Probation 
of Offenders Act 1907, that is to say, ordeis placing of- 
fenders under the supervision of probation office rs, whoso •- 
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* duty it is to keep an eye on the probationers for the 
period prescribed by the Court (up to a maximum of three 
years), tc» assist and b* friend them, and to report to the 
Court as to their conduct. These show that 10,217 such 
orders were made, as cjompared with <^,023 in 1908 (the 
first year of the Act's operation) and 8,962 in 1909. Of 
the prol)ationors, 593 had been convicted on indictment, 
0,866 had been tiied summarily for indictable offences, 
and 2,758 for non-indictable offences, whilst 3,729 were of 
the a^;e of 16 years or under <3,294 boys and 435 girls), 
3,415 between 16 and 21 (2,773 youths and 642 girls), and 
3*^73 over 21 (1,906 men and 1,167 womenb .In addition 
584 persons who were on piobation were brought again 
Ix'forc the Courts for sentence. These figures suggest that 
the Courts are niakmg increasing use of this method of 
dealing with offenders, and, judging from the small number 
brought agaifi l)ef‘»re the Courts, the results are good. It 
cannot, howawer, be too clearly stated that the responsibility 
of tile ('ourt d«)es n<;t end with the making «»f the probation 
order. The object <.*f the Act was to i:i\e an offender an 
opportunity of letricving his cliaract».*r, and to help him 
tcwvaids this in two ways: ^i) by keeping o\er his head 
during tlie term of probation the liability to be brought 
again lu-forc the Court and punished for liis oiiginal offence, 
and (2) by giving him the assistance which tlio I'robalion 
officer, by friendly help, advice, or warning, can render. 
It is essential that the Court should remain in touch with 
the case during the probation period through the reports 
of the probation oflicer, in order that, if the pTt>hationcT 
abuses the chahee given to him, he may be promptly 
brouglit before the Court and dealt with. Moreover, it is 
an incentive to the probationer to behave himself, if he 
realises that his conduct is periodically reported to the 
authorities, and it is an encouragement to the probation 
officer to feel tliat behind him ho has the Court interested 
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in his work and in the doings of his charge. In the ab* 
scncc of effective supervision by the probfition officer, and 
' of a determination by the Court to be regularly informed 
of the progress of cases, the system breaks down, and is 
no better than the method of simply dischaiging an offender 
with a warning. Indeed it is worse, for simple discharge 
leaves it entirely to the offender to decide whether he- will 
profit by his escape, while probation is design(‘d to keep the 
offender effectively w’ithin the control of the Court for a 
fixed period, and to secure tliat miscondtict during that 
period shall be punished. It is t>l)vious, therefore, that if 
an offender on pri^bation is allowed to misbehave, and yet to 
find that no notice is taken of his conduct, the iiiithorily of 
the law' is brought into contempt. 

The remaining tables can only bo noticed brieily. From 
foreign governments (‘6 applications were received for ex- 
tradition (2j5 iiom Germany, T4 from Franc{,aud lo from 
Belgium), and in 44 cases the accuseil was sun endenal. 
There were 3 refusals, and in ii cases the fugili\e could 
not be found. There wvre only 5 apphc.ilions by our 
Government ; in 2 the accused was .surrendered, in 2 he 
w'as not found, while the fifth was arrestnl in Liverpool. 

The number of prosecutions undertak' n by the Director 
of Public Prosecutions am<»unte<l to bo;, including 101 
capital cases. 

The Police Statistics (Tables XXII — XXIX) do not con- 
tain any point of .special interest. Their general effect is to 
confirm the conclusions as to the state of crime drawui from 
the figures for the number of persons tried for offences. It 
is cistirnated by the police that on the first Tuesday in April, 
1910, there were 3,972 habitual criminals at large. They 
also estimate that there were 345 houses occupied by re- 
ceivers of stolen goods (t.e., including houses reasonably 
susjjected of being used for the receipt of stolen goods, 
W'hethcr there w-as an actual conviction against the occupier 
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; or not), an«l that there were 696 houses w'here thieves ' 
and other habitual criminals regularly resort and meet, 
.'whether or not the oci upiers of the houses are susjsected 
of wilfully harbouring them or of complicity in their crimes. 
This latter number includes 273 public-houses and 160 
bcershops. 

The total number of coroners’ inquests held in igio was 
35,417, as against 36,724 in 1909. Open verdicts were re- 
turned in 1,937 cases, and there were 3,529 cases of suicide. 
In 1 35 cases there were verdicts of death from disease and 
neglect, in 227 of death from want, exposure, etc., and in 
581 of death from excessive drinking. 

As to the Prison Statistics (Tables XXXil — XLl) we 
may note that 16^,260 persons were received in prison on 
conviction, excluding 349 prisoners convicted by Court 
Martial. The correspond ing number in 1909 was 183,239, 
so that lOK' shows a reduction of some 15,000. Of these 
28 were under sentence of <lcath. 997 under .sentence of 
penal servitude, 81,114 under sentence of imprisonment 
without the oj>tion of a fine, while 85.336 were imprisoned 
in default of p.ayment, and iii in default of finding sureties. 
Prisoners ordered to be kept in the first division numbered 
42, and 1,624 in the seeond division. More than 35 per 
cent, of the sentences of imprisoninenl were for one week 
or under, and nearly 26 per cent, were for more than one 
week and not more than two weeks. 

Thoie were also 18,479 non-criminal prisoners received, 
including 17,479 debtor piisoners. County Court debtors 
were 7,832 in number, and 9,628 were committed by Courts 
of Summary Jurisdiction, including 2,761 for non-payment 
of rates, ami (>,286 for non-payment of maintenance (in- 
cluding 1,851 cases of imprisonment for bastardy arrears, 
and 2,294 paying wife’s maintenance). 

Youths and girls or young women ordered to be detained ■* 
in Borstal Institutions numbered respectively 410 and 21, 
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whilst 1,387 youthful offenders were admittc'd to Reforma- 
tor)’ Schools, and 2,f\?S children fo Industri.-xl Schools. 
Of this last tot.il 655 were charged with crime, while the 
remaining 2.000 were mainly children found begging or 
wandering without a homo, or not under parental control, 
or not attemling school. There were 253 criminal lunatics 
received in asylums during 1910. — 77 being found insane 
verdict of jiirj’, H) bcinj? certified insane while on re- 
mand or awaiting triaU while 157 were certified insane 
while serving sentence 111 piison. Of the'^e yj weie le- 
ceived into Broadmoor ainl Parkhur.st ('liininal Lunatic 
Asylums, and the remainder into ciuinty or borough a^ijlums. 
It should be rcmembeied that when a pnsciur is cei titled 
insane during sentence and is leniovetl to an as\lum, he 
remains technically a **crjmmar' lunalif' till the en<I of his 
sentence; afltr that time he ci ists to be a “iiimmar* 
lanatic, and llie question of Ins Mibse<jueLt lUMlnu*nt is 
a matter ha the asylum aulhoniies. 

Of a total of J27 j»ei^ons adinilted to Inebnale Keioinia- 
tories as habitual drunkaids. J4iS w# re \\f)iiicn. In 2 u 
they were convicted of indictable offeiict^ with habitual 
drunkenness (in 20 cases the (iffeiice being (,riielt\ to rlnl- 
drenl, and in the remairuiig 2ijS case^ the conviction was 
of hal>itual drunkenness onK. 

\Vc ina\' conclude with a note on t!ie exercise ot the 
prerogative of mercy. Twehe death sentences were com- 
muted to penal ser\ilude for life. Two free pardon^ were 
granted; 24s persons were gianted remission of various 
terms^f pen*il seivitude or imjirisonnient, and bj convicts 
were raeased on licence at an earlier d.ite than in the 
ordinary course. In 108 cas^-.s remission was granted on 
medical grouinis (c. g., ajjjuoaching confineinent), and in 
162 cases on grounds of a personal natuie (r. g., youth or 
extenuating cii(.uin&tances). Only in 4 cases was there 
release on grounds affecting the original conviction. In 
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addition to these figures, there were also special graduated 
remissions on the occasion of the Accession of the King, 
to all prisoners who on May 23rd, igio, had more than 
one month of their sentence remaining — 11,873 prisoners 
benefiting by this exercise of the clemency of the Crown. 


VI.— CCRRKNT NOTES ON INTERNATIONAL 

LAW. 

The Spy Mania. 

T X/^II.XT is the real ri-a«on for the severity with which 
' » spic*; are Heated ' and why are they regarded as 
ciiminals and visited with ignominy? Why, again, is the 
culprit wlio sjiies out of dt liberate design to injure a 
Cl Mini ry more kiiieiitly regarded than one wno spies for 
ca,sh ’ It will probably be found that the two last phe- 
nomena are inconsisstent. The leason usually given for the 
harsh treatment of the sp\ i.s that he is “ annoying and 
insidious.” " Most dt fences are embarras.sing," said Lord 
Ilowen, in another connection; most belligerent acts are 
‘'announg," and many " in.sidious.” There is no harm in 
an ambu.sh. .And although in recent years tas in the 
Russo-Japanese war, and in the Anglo-German spy cam- 
paign), the spy has been honoured, though interned or shot, 
that is quite a modern dcvcloiiment. Older practice made 
no difb'rence between the soldier-spy and the venal spy. 
Washington by no means fraterniseil with Andre before 
putting an end to him. Ignominy was not inilicted — 
human nature uevi-r will disgrace itself by inflicting it— 
as a mere deterrent. It was inflicted, not bec.\use the 
spy was daugetous, but because the spy was loathed and 
hated. Why was the spy loathed ? Tlie answer is derived 
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from the ancient chivalric conception of warfare. Tlie spy ,• 
took a mean, unfaii, and underhand advantage of those, 
with whom he ate and talked, in older to bring his hosts 
to destruction. He piocured himself to be received into" 
the camp as a friend : he betrayed the trust of his hosts. 
The doom of th '2 traitorous slayer was his. Hear in mind 
.that it was only the disguised combatant who incurred; 
this penalty. Only he who by a lie invited the persondi' 
confidence of his enem}’ in order to betray it, was thus 
guilty. 

' Why is this feeling of hatred no longer experienced ? 
Because spying has come to be icgarded as jnut of the 
game of war. It is expected. It is almost legitimate. There 
is no breach of confidence, for none is exteiuleil. So spies 
were honouivibly shot, in the war of 1904, and wc may ex* 
pect this usaj..' to gi<nv in the future. l>ut suppose a spy 
w-ere to introduce himself into the he.id-ijuarters’ staff in the 
guise of u neutial attache — were to mes> with the oflu ers, 
were to lidc daily with them, were to l)e the lonfidantc of 
all their indiscietions — we venture to doubt whethei the 
patriotic singleness of his inner aim would save him from 
execration and short shrift. '1 here is a limit even to 
patriotism. The I eiruyul of uususpectiiig intimacy is a 
stain, whate\cr its object. Ai.d that was ihc: ofleiicc of the 
ancient spy. 


Arctic and Antarctic Annexation. 

Mr. T. Willing Balch eiiicTs a timely protest, in a brochure 
entitled The Arctic and Antarctic Regions and the Law of 
Natwm, against wholesale annexations of the Polar regions 
without any effective ixrcupation su]>eiadded. As has been!- 
pointed out in these Notes, the North Pole lies in watei;;’^ 
and Mr. Balch agrees with us in holding that it mnlfy . 
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no difference that it is frozen water. Its site cannot 
be annexed, and it has not, throuf’h the visit of Peary, 
become a possession r.f the United States. Nor can we 
admit the rii;lit of Great Britain to annex hiiffe slices of 
the Antarctic snow cap (though this is solid land) by simply 
saying that they are hers. The patent, issued in 1908 by 
the Crown, assuming in a lordly, and even pontifical, fashion 
to dispose of islands and lands in the Antarctic Circle, is as 
inept in intention as it is ungrammatical in expression. The 
Governtnent luis apparently drifted into its promulgation 
through a childlike faith in the powers of the Statute 
58 & 59 Viet., c. 34, permitting it to alter the boundaries 
of any Crown colony. It had alrcad) done one absurd 
thing under this power when it purported to abolish the 
colony of Lal>uan,_^ by the simple device of altering the 
iMJundaries of the colony of the Straits Settlements so as 
to include it: clearly the' exercir.’ of a power which the 
Statute was never intended to confer. Whai would hap- 
pen if the Government were to “alter the boundaries of” 
Gibraltar, so as to include Dover and Portsmouth, we 
cannot say ; but it would be no more, and no less, within 
the s.t.ctute, and probably m>uu; day our modern autocracy 
may do it. One thing, however, the Goceinmeiit ought to 
remember : — that no statute can be valid as against other 
nations. No statute can authoiisc them to extend the 
colony of the Falkland Islands so as to include non-British 
islands and continental land in the South Pacific. Yet they 
seem to think that in this simple manner they can annex 
South Shetland, South Orknej", the South Sandwich Islands 
and the territory known as Graham Land, “ situated in the 
South Atlantic Ocean to the S. of the fiftieth parallel of 
S. latitude and the eightieth degree of W. longitude (stc),” 
(How land can be situated to the south of a meridian is not 
explained.) 
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This sweepiii" annexation, without tlic shadow of effective 
occupation, and in the face of active, thouf’li intermittent, 
use by other nations (French, Chilian, Norse, and Argentine 
whalers resort to these linealities^, has, of course, a municipal 
value only — if tliat. The %\ork of jnrivate explorers, like Sir 
E. Shacklcton, lios no effect in the absence of effective occu- 
pation. If, indeed, an authorised officer (»f the Government 
were to take foinial possession of any part of tlie territory in 
question, and sonictliii’g were piornptly done t*» f(»llo\v it up 
by making as much use of the place as circumstances woiihl 
permit, the position would be radically altered. Vet such 
an occupation would be striitK Iimiitd. The occupation of 
one of a group of i>lands could not confer so\eieignty in the 
others pinlcss incomparaMy sinalleH. The on ujiation of a 
post on the continent couhl not c.irry with it inon* than a 
reasonable adjaciiu /•»ne. On this point the conclusit»ns of 
the Spanish :irl)itratt>r in last xeai’s IlaZ/ot// /un aic 
of interi l. Ho awauh.d a ceitviin ft^rtile oa<-is to Ihitain, 
as having from the earliest settlement of Jhi\ been 

necessary for the due snppi^it of the n lonist<, though 
situate at some little distaiu'e fioin the Sf ttlemei»t ils(‘lf. 
There are difliculties attending the aj>pli(ation of the 
doctrine occupation to frozen ainl strer>*iile^s wastes, 
which arc dealt with in dotail in the / .rtf for 

Novernlxr, 1907. It is ‘■ati'-factorj’ to find oui conclu- 
sions confirined by Mr. Ikilch. In rmly one respect do 
we differ. The write. r cannot think that a joint is 

likely to work well, cjr th.it sucli an e.xpedient is counten- 
anced by International law. It seems more satisfactory to 
coLcede a clear sovereignty to the first State whose subjects 
establish a regular occupation; or, perhaps better, to recog- 
nise that a new State has arisen, entitled by natural law to 
form its own government. In any case, the ab.surd preten- 
siori'; of the letters patent of igovS only provoke a smile. 
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Jews in Russia. 



One sympathizes with the desire of Russia to be mistress 
in her own house. The traditional friendship between that 
power and the United States has been gravely threatened 
by the tendtmey of American publicists, to which we referred 
in February, to exjict American conditions of living in all 
places where their countrymen can by any possibility pene- 
trate. In North America, the Jew is an ordinary citizen, 
neither iiKire nor le«?s : they insist on North American Jews 
b(*ing rci^arded as ordinary cnizens everj wlierc. This is 
fundaiTKuitally inc<>nsist(uit with all rational conceptions of 
State intercom «^e, rifid inronsistcnt with the bbst hopies for 
the pro^n‘Ss <»f the woiM. If Russia do*‘S not care about 
jews, it is in tlu* hmg run h<'‘pf*1e*5S for the United States 
to try to make her love tin m. They cannot Americanize 
Russia. 


Tlie particular treaty {>rovision lound which the contro- 
versy rages, and has for forty \ears laged, is Article I of 
the Treats of I'or some jears it appx'ars to have 

gi\en no liouhlo. It is the usual commercial treaty clause 
allowing the subjects of the United States to ciiculate fiecly 
in Russia. Russian policy towaids the Jews has been of 
a fluctuating character, srunetimes encouraging them, and 
sometimes the reverse. At the moment it was inclined to 
encourage them ; and it pursued the same course until 
about 1870, when a different feeling was manifested. In 
1874 Mr. Fish penned to the U- S. Minister in Russia 
perhaps the sanest woids wliich have been written in the 
whole controversy on either side : — 

“ The Treaty of 1832 .... is a commercial treaty. The 
right of residence in Russia granted io American citizens 
is granted ‘in ordci to attend to their affairs'; but it is 
also given ‘on condition of their submitting to the laws 
and ordinances there prevailing.' How can it be contended 
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that a law or ordinance respecting religious faith is not a‘ 
law or oidinance within the contemplation of the treaty? 
It may he a proper subject for regret that th.c Russian 
Government should feel itself constrained to adhere to a 
policy which the statesimn of the United States regard as 
a relic of illiberality. Hut in the presence of history it 
cannot be denied that tl:e light to en.ict and enforce 
laws respecting tlic rcligitnis faith and observances of per- 
sons who rccehe the protection of a State has been in- 
sisted upon and exeicisc d by almost every nati(»n of modern 
Chrisfeiidoin. We may depl<»re the ignor.ince of the true 
principles of government wliicli leads to the enactment of 
such laws: we may ventuie to express th(‘ hopt* (when 
occasion calls* that they will not be enforced against peace- 
ful Ame^can^/‘ {Mucn*s />>/gcs/, S<Tti<»n 554.) 

E\iJen:J’ Russia was Ixgiiuiing to pn\s.s haid on the 
Jews, t'.isos of r**lll<)n‘^t^ance betaine freqnon. Ont T. 
Rosen --ti ails';, in had complained that he was debanvd 

from doing busiiass at Kliaikoff iiiiKss he took out a more 
expensive licence than pre\i<>u ly, becau>e he wa.-^ a Jew: 
and even this licence w.is made a m.itter of giate, be<MiHe 
he was a foreign Jew. Mr. I'ish, while ludding that such a 
discriininatnm was clearly against the tn aty, iu;\iTlhtless 
declined to endca\our t<j put Koseii.stiauss on a better foot- 
ing than native Jesv.s by uiging hi^ exemption from the high 
licence. In the case of Pinkos, which arose in 1880, Mr, 
Evarts took a diffeicnl iint;. objecting to the expulsion of 
Jews from certain towns (and thcrcfoie implicitly from, 
Russia in some case.*;) on the sole ground of their cieed*. 
“The United States ci»uld not fail to look upon the cxpulsiori'; 
of one of its citi;5ens from Kus»;ia, on the simple ground bf^, 
his religious ideas or cimvit tion.s, except as a grievance akiti': 
to that which Russia would doubtless iirid in the expulsiotl^ 
of one of her own citizens fiom the United States on thcfc] 
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\ Ifround .of his attachment to the faith of his fathers.^'" 
• Wilezynski’s ease was dealt with in a similar way. In 
.neither case did the United States persuade Russia to 
. revel se the expulsion; in the latter case a re.spite of six 
months was obtained. In point of fact, the United Stales 
appear to have had no good giound for complaint: the 
expulsion decree was not aimed against ** foreign ” Jews, 
and the discrimination deprecated by Mr. Fish, there- 
fore, did not exist. Evarts seems to have thought that 
it was aimed at foreign jews only, and to have con- 
sidered that he could not complain of discrimination so 
long as it was ilisplayed against all nations equally and 
witliuiit iinv ^pi•rial animus against the States. He there- 
fore resttid the case on the untenable ground that Russia 
was not entithid tg discriminate against religions, and 
he adumbrates the doctrine that Jews belonging to the 
States were entitled in Russia to the same freedom of creed 
which they t nj<»yed at home. The Minister in Russia 
(Foster) in reply, obseived that this intoipr(‘tation of the 
treaty had never been presented to the Russian Goveinrnent 
nor entertained by the lunbassy. Meanwhile Mr. Evarts 
had been replaced by Mr. Blaine. That gtntlMnan thought 
that, at any lafe, if the treaty was “ insufficient to determine 
questions t»f tolerance of individual failli, or to secure to 
Ameiican citizens in Russia the treatment which Russians 
receive in the United States/" it ought to be improved so as 
to do so. So far from that being the case, the Russian 
Government appears still to insist on discriminating against 
foreign Jews, and on refusing them any but a limited riglit 
of entry and sctlloincnl. 

, The conclusion must be, therefoic, that the extreme claims 
of neither party can be sustained. The United States aie 
f 'ijiot entitled to demand that Russia shall be as comfortable 
for Jews as the States arc for Greeks ; all it can ask is that 



332 


CURRENT NOTES ON INTERNATIONAL LAW. 


they shall be treated no worse than Russian Jews. Russia 
is not entitled to expel or reject Jews from the United States 
simply on account of their foreign nationality. If conformity^ 
to the laws of Ru'^sia is unfortunatelv in^pos'^ible for a given 
foreigner, he cannot claim the benc iit of the treaty. Hut 
they must not be such laxss as discriminate against foieigu- 
ers, otherN\ise the treaty is infringed. It must ftdlow that 
the denunciation of the i8j2 treaty is justified, not on the 
giound that Jews from the United States are harassed, but 
that they are li:iia-5*ed moie tlian the native Jew. Really, 
of cour.'.e, the \\lj(*!e case shows tlie exiieme impolicy 
of the contention that a uniform standard of conduct can 
be exacted from every State— that Kuff should be ex- 
pected to be an imitation of Miclngan. I'or the objection 
to thv. Jews in the (‘ast of Umi»pe is not uallv lelignuisat 
all. it IS ec(Uiomic. Religion iiurely fmnislus a coinenieiii 
label, an 1 a lexer of piejudici*. Vet becau'=ie the intricate 
and puzzling problem is thus convuiicntly labe!le<l a ** re- 
ligious*' one, 'itati ^mon fixe or six thousand miles axx.o' arc 
prone to accept it as surfi ; and x\e get the x\(‘Il-nH ant 
lectures Mr. Ihtyaid on the Russian ireatiin nt of Jexvs 
as one xxhicli — “\x(. xxIk'm* sxsteni of goxeinmtnt re^ts on 
toleiation and fut.dom of consc'i'mt*, c.;nnot Liunprehend 
xvithnut difficulty oi viexx x\ithout ngiet," and tb.e stric- 
tures (if Mr. lLi\ thereon, as - •* at variance xxith the 
character of oui instil uiions, the sentiments of our people, 
the piovisions nf our Matiite-, and the tendencies <if modern 
international comity." Tlu.'^e n*marks sound oddly, in the 
light of the treatment .»f ( hmese and Japanese in California 
and Nevada, and of Italians and Afneans in Louisiana, but 
they show that the true character of the legislation is not 
realised. And this is one* cogent leason why a nation must 
be mistres.s in its oxvn house." l'‘(»reignei.s are so apt to 
make mistakes about it. 
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Luxemburg. 

The (irand Duchy of Luxemburg has provided Europe 
witli a situation which Europe has received \\itli due 
gravity; it is neverthdess a situation worthy of the best 
traditions of comic opera. In 1815, William I of Holland 
occupied the station of (irand Duke of Luxemburg: after 
the separation of Jielgiuin from Holland in 1830 it remained 
a separate State, as llanoNcr letained its separate existence 
under the llritish Georges, (though llelgiiim secured half of 
it in 1839). Luxemburg even retained separate ministers at 
Berlin, Brussels, I\iris and Vienna (.•!/;«. dc Gotha), When, 
howtwer, William II of Holland and William IV of Britain 
'‘respectively deini-^ed their crowms, these ‘‘personally” 
united conntiies felbawav fiom the joint regime. Neither 
Britain nor Holland \\as a Salic land. \’irt‘'ria and 
Wiihelmina there snrcccded to the throne. But tin* Duke 
of Cumberland beearne King of Hanover, and tue Duke of 
Nassau (wliose own ducli} hid been absorlied by Pnissiab 
Grand Duke of Lu.xcmburg. Yet, to-day, Luxemburg is 
ruled by a Grand Duehe*^s^ Luxemburg, once provided 
with its Sahe <luke, [uoceeded to exeicira* the undoubted 
preiogative of an iinli'j I'lulent State, and legislated for the 
future descent i»f its crown, \\'ith a 'Stroke c»f the Parlia- 
mentarv pen, the Salic incubus was disestablished, and the 
daughteis of the Grand Duke’s son and successor were 
made inheiitable <,iolh July, 1907I. The only question 
remains, wliy was this never done in the late King 
William’s time ? It may be tliat the Nassau family treaty 
of 1783 (Martens, A\y., iii, 646) prevented it. But more 
probably the an.swer lies in the fact that the present 
governing family are closely conneett'd with Prussia: and 
tliat Power would have viewed with dissatisfaction their 
postponement to King William’s daughter. The old 

* German Confederation had, indeed, foinierly possessed the 
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right of g-irrisoning the fortress of Luxemburg, Jointly, i 
■ with Cirand-ducal troops oiic-third as numerous. TKia,f; 
anomalous right was abrogatotl in 1867, Vauhan’s fortlft^if 
cations being then demolished. Consequent upon the 
Statute making the six daughters of the Grand Duke in*'- 
heritable, the eldest was created Koval Highness. They 
are all Catholics — perhaps through the marriage of their, 
father with a Portugne-^e prince^ts. Luxemburg has about 
the same area and population as Cumberland ; and 
maintains a small military force. 

Protectorates. 

The anomalous situation of “ protectorates " has foi some 
lime bivn the subject of damaging comment. The insti- 
tution of a proleetorale has generally meant that the 
"protecting" jiowei has dcMrcii to have the benefits of 
annexation \\itiKiul its !(.s{Hm^ibihties. It has again and 
again bien urged that in the cast; t>f those piotei'tor.itcs 
which Great Britain has e-xtablished in Oriental countries, 
and where the word of the IJritirh representative is iuf<it'ina 
Ifx, tliere is im shadow of e.xcuse for the pretenston of the 
Foreign Office to treat the territory as " politically foreign." 
It is a convenient pretension: it deprives the population of 
the statu- of Diitish subjects, and invcs».s the (Imernment 
with the liberty of wielding the despotic powers of the 
Oriental despots who aie its jiuppet.s. -^s the Goeenior 
of Singapore said when Perak was taken over: — "It would 
be iiicoii.'iHu'jti that the people should have the rights of 
British subjects." No d«'ubt it would ; but Singapore can- 
not have it both ways. Lither Britain exercises e-ffective- 
control in such places, or she does not. If she docs, then 
the populatimi arc to all intents and purposes British' 
subjects, an<l the thin disguise of. a native rajah's rob6 
cann<>t conceal from the eye of Justice the familiar lined* 
ments of I'iritannia. Tbe mere certificate of the Foreign 
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•,C^ce that an Oriental ruler is regarded as a foreign 
^vereign cannot blind the eyes of the Court. A British 
' Court is bound to ext.'ud to him and to his people the 
privileges of Britisli subjects, since they have not the 
'power possessed by a truly foreign State, of defending 
themselves by lawful war. Miffhell v. Sultan of JoJwre does 
not conflict with this view: for Johore long retained an 
' independent power of action incomparably greater than 
that conceded to the other Malay rulers or the Sultan of 
Zanzibar. His position was comparable tp that of the 
Imam of Miwcat of to-diy. Perhaps the recent case in 
which the Guicowar of Baroda was dismissed, as an' in* 
dcpeiJilrnt fiom a divorce suit, is also consistent 

•^vith what is said above. The Guirowar's international 
status is still debated: he certainly has large powers of 
governmental initiative; if Professor Westlake lienies his 
sovereignty, Sir \V. Warner affirms it. Hut the ordinary 
protectt>ratt s ” in Ivgypt, Tunis, Zanzibar and Malaja, 
amount to the a'-sumptioii of full control, an<l are equivalent 
to annexation. 

Yet the anti-jural futuui of tlicir “foreign” character is 
kept up. The King's writ is supposed not to run in these 
favoured places, Accorilingly, it is with amazement, not 
unmixc’fl with amusement, that w'C notice the provisions of 
sect, i) of the Maritime Conventions Act of lyii (ji & 3 
Geo, V, c, 57). That Statute (which, incidentally, abolishes 
the ancient Admiralty rule of “ both to blame,” and leaves 
it to the reluctant Court to weigh the precise fraction of 
rtnisconduct imputable to the respective litigants) does this 
remarkable thing. It declares that its piovisions shall be 
• applicable in II. M. dominions amt protecivniks. It thus 
'^assumes— we think we are correct in saying, for the first 
^time — to legislate for territory which is }>resunied to be 
'foreign, and in which the King's Couits are supposed to 
btV. ‘ 



336 CURRENT NOTES ON INTERNATIONAL LAW. 


have no authorily! Riitish legislature is therefore added 
to Rriti^h executive — it will not be possible much longer 
to maintain the liolKiw pietenco that these countries are 
not British territory. A cnrunis situation wouKl never- 
theless aii>e if, say, a Peiak magistrate had the inspiration 
to decline to consider an Act of a self-styled “foreign'* 
legislature as of any efl'oct in Perak. 


Honduras. 

In the last issue of these* notes the action of Italy m 
Tripoli and Rus:>ia in Persia was strongly reprobated. On 
a small scale, the I niteti States are behaxing not much 
better in Honduras. \W read that because Ihcir Govern- 

'j» 

nient is dis^-atisfied with a decree of the Courts of that 
country irgaiding landed propel ty claimed b\ one of their 
subjects, 1' e extrenu' stt'p has been taken of lamling 
75 inannes to o\eiawc tlie ('ourt's offici iL-. N(»tliing tould 
be more* anarchical, ur le^^s consis^tent with the Amenean 
reveience for law. It is of the first imf>oitance to main- 
tain the authority of the Law' Courts all over t!ic world. 
The Honduras Court may not be the best specimen of its 
kind (though differences of legal ideas are often responsible 
for loud charges of injustjce) : but while it remains the 
fountain of justice in its territory, it sfiould be scrupulously 
respected. Pjritain has acted badly in such matters more 
than once. Is it too much to hope that America is strong 
enough to disregard those evil examples ? 

Anglo-American Treaty. 

It is doubtful whether President Taft is prepared to let 
this lieaty go through iri the form w'hich the United States* 
Senate is w illing to accept. This is a form which excludes 
all the more important causes of dispute from its scope : 
such as the vague and unworkable “ Monroe doctrine ’* and 
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the admission of Asiatics to educational privileges in the 
States, By the* excision of clause 3, it is also put within the 
competence of the Senate to accept or refuse arbitration in 
any prjrtiriilar case. Whether a given dispute is or is not 
arbitrable is to lie with the. Senate to decide, and not (as 
was proposed) with the Joint High Commission established 
by the treaty. In such a form the treaty is no longer the 
epoch-making event w'hich was forecasted last year. It is 
much inferior to treaties already existing. More important 
still, it is clearly no brngor a ** general*’ treaty of arbitration 
within the meaning of the renewed Anglo-Japanese Treaty 
of Alliance. 'I'liat treaty accordingly remains, fortunately, 
•and beyond our deserts, unaffected by its conclusion. 


The Senate seems* to have a good deal of right on its side. 
To hand over all possible disputes to a committee of five 
lawjers is a strong step. To invest them with powers 
to decide as to their own competence is to go much 
further. Suppose a question of the fairness of tariffs to 
arise. In these days of arbitration boards to fix wages, and 
trade (’ourts to adjudicate on terms (>f employment, w’ho 
shall say such a dispute might not appear to be “of a 
legal character’’? Suppose, again, that the right of grant- 
ing asylum *to violent jiolitical offenders was impugned. 
Many would say that the dispute was “juridical.** The 
United States Senate, by declining to place an indiscrim- 
inate power in the hands of lawyers, has shown a correct 
appreciation of the facts. No doubt the difficulties which 
arc now experienced in the States on account of the ex- 
treme legalism of the Constitution, may have had some 
sliare in producing this result. Municipal law has its 
great and beneficent function, but International law is 
altogether a more delicate and elastic thing, 

Th. B. 
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" VIL— NOTES ON RECENT CASES (ENGLISH). 

'r 1 ' * 

T he jiulgmont of the Cviirt of Apiv*al in De Beers 
C onsohdatcd Mines, Limited v. British South Africa 
Company (L. R. [1910], 2 Ch. 502) has been reversed by 
the House of Lords (L. R. [1912]. A. C. 52), The ground 
upon which the judgment is reversed is a very simple one, 
namely, that, in fact, the grant to the mortgagees of the 
exclusive right to work in perpetuity all the diamondiferous 
ground in the territories of the mortgagors formed no part 
of the mortgage transaction, ^^■hctht‘r this view is correct 
, or not, it in no way affects the comments made hy us on 
the case when it was before the Court of Appeal (see Lair 
Ala^azine, \'ol. XXX\T, p. 22,0, and being a decision on a 
meie point of fact, is of no i«nportancc. A grountl. how- 
ever. OP whi' ii the House might have di;cided the case, and 
which Lord Atkinson discusses, would, had the case U'en 
actually decided upon it, have made, the decision one of the 
very greatest moment. The ground was that the law as to 
clogging the equity of redemption does not ajiply to de- 
bentures secured by a floating charge. In the Court of 
Appeal, no distinction in this respect was taken between a 
mortgagf of specific property and a floating charge which 
permits the mortgagee to deal freely with the property 
charged, subject to this, that he docs nothing to impair 
the security. Lord Atkinson intimated a strong opinion 
that a distinction should be made, and it is notable that 
all the other law lords ajiproved this view. 


How completely the doctrine of "constructive” fraud has 
been exploded is made clear by the decision of the Privy 
Council in Tackey v. M'liain (L. R. [1912], A. C. 

There a company director, being pressed by siockbrok^ 
for information as to the affairs of the company, made U 

IV 1.4 
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■l^'statement to them which to his own knowledge was abso* 

■ lately false. The stockbrokers, believing it, in consequence 
sold shares of the company at less than their true value. ^ 

■'• An action for deceit having been brought against the 
director, the jury found that though he had spoken what 
be knew to be false, he had not done so witii any fraudulent 
intent. Lord \facnaglitcn, in delivering judgment, held 
that the Court IxjIow was correct in deciding that this was 
a verdict for the defendant. Without fraudulent intent 
thei'c can be no fraud. 


The decision of the Court of Appeal in Solomon v. Atten~ 
horounh (L. R. [191.^], i Ch. 451^, rever.'ing that of Joyce,/. 

„ (L. R. [1911], z Ch. 159I, is a very remarkable one, and 
some of the propositions laid down in it are hard to recon- 
cile w'ith elementary principles. Hitherto it has always 
been understofnl that on the death of a testator the legal 
ownership of his chattels vest.s at Common law in his ex- 
ecutor. .\t one time, indeed, thty vestc<l .so al>solutcly 
in him that if he g.ive them away the legatees could not 
follow them, but had merely an action for damages .against 
him personally; and to this day no action at law lies to 
recover a general legacy at all {Decks v. StniH, 5 Term. 
Rep. C90), or a specific legacy until the executor has as- 
sented to it {Doe V. G«y, 3 East 120). The peculiarity of 
an executor’s po.sition is this, that where there are two or 
more c.xccutors, the testator’s chattels vest in them jointly 
and severally. The consequence is that one of several ex- 
ecutors can deal with the chattels without the acquiescence, 
and even against, the wishes of his co-executors {Smith v. 

hEverettf 27 Beav. 446). 


In Solomon v. Attenborough {supra) the Court of Appeal 
l^ave decided apparently that the e.xecutors are not legal 
■ owners of such chattels, since it has held that neither one 

iK.'' . 
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nor all of them can give a good title to them to a person 
giving value unless they purport to act as executors. Ap- 
parently, if such person knows that they arc executors and 
has no notice of fraud, he gets a good title even if, in 
fact, there is fraud. Not a shadow of aiithoiity is cited 
for this decision, l^uckloy, L.J. (at page states that, 
if an executor gets a testator’s sh.ires transferreil into his 
own name he becomes legal owner of them and can, there- 
fore, pass the legal title. Who was legal owner before he 
had them transferred into his name’ Was it llie dead 
testator or did no legal ownership siib'^ist in them’ 

One of the Counsel cited, as authority for the decision 
of the Court, the case of lit rc (L. K. I‘S 

Ch. D. 93, at p, 9s). All that is there is a statement of 
Fr^% Jm that there is no authority on the point. In fact, 
his decioiop \s ad\eisc. There an executor nuuteaged by 
deposit a leasehold winch w^as, unknown to the inoitgag^e, 
part of his testat(»Cs estate. Fiy, J., held that tins cieated 
an equity in the mortgagee; but, as the right of the bene- 
ficiaries was prior to it in time, their equity took prece- 
dence of his. If the mortgage had been legal the mortgagee 
would have had an indefeasible title. At p. 103, Jisscl, 
M.R., in affirming Fry, L.J.’s, deci^ion, assumes tliis. It 
may be nott.d that Fletcher Moulton, L.J., bases his judg- 
ment on the ground that the executors had, in effect, 
delivered the testatoF? chattels to themselves in the cha- 
racter of trustees (having been appointed both executors 
and trustees of the will), a giound upon which the decision 
might reasonably be suj»poited. 


Tw’o or three impoitant decisions on the law of trusts 
may be noticed. In In rc MaryonAVtlsoit's EUatc (L. R, 
[1912], I Ch. 55), that “British Colony or dependency’^ 
docs not include a province of the Dominion of Canada; 
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but the important point is, that the Master of the Rolls and 
Farwell, L.J.. laid it down that investment clauses in trust 
instruments which extend the list of securities beyond the 
statutory one are to be construed strictly. In In re Hoyles, 
Row V. (L. R. [1912], I Ch. 67), Swinfen Eady, J., 
decided tfiat, where there is no loss of capital resulting 
from an inipiopcr investment of trust funds, the life tenant 
is entitled to the whole income, even when he himself is 
the trustee who made the improper investment. In In re 
Solomon, Ro 7 c v. Hcycr (L. R. [1912], i Ch. 261), Warring- 
ton, J., gives a most excellent disquisition upon the position 
of trustees and the duties of a valuer under seetjon 8 of the 
Trustee Act i<S93. 

It has usually bccirassuined that where a legacy is given 
out of a rcv('rsit>nary fun<I it carries no interest until the 
funil falh into pc»s^e^sion tsee Theobald on Wtlh, 7th ed., 
p. This has actually been decided in Ireland (In re 

Gyles i I* K. 65). The Court of Appeal, however, 

rt versing Joyce, J., has held that if the legacy is an im- 
mediate one — i.r., one not expressly postponed — then it 
bears interest fiom the end of the executor’s \ear, although 
it is directctl to lie paid out of a reveisionary fund (In re 
Walford, Kenyon v. Walford, L. R. [1912], i Ch, 219). 

The way of the mortgagor is hard. In IVcbb v. Crosse 
(L. K. [iyi2j, I Ch. 323), one of two trustee mortgagees 
absconded. The mortgagor wished to repay the mortgage 
debt and also wanted, naturally enough, to get the mort- 
gaged land legally reconveyed to him. To d(^ this it was 
necessary for the icinaining trustee mortgagee to get a 
vesting order. Parker, J., held that the mortgagor had to 
pay the costs of this. 


J. A. S. 
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[.f' Cases on the Workmen's Compensation Acts are more 
numerous than usual in the recent Reports, and some of 
^'•them present noticeable features. In Phillips v. Vickers 
So>is & Maxhn (L. R. [1912], i K. B. 16), there was the 
reversal of a curious order of a County Court judge that, 

. on the ground of there having been a voluntary allowance 
made to an injured workman, with an arrangement that it 
< should continue so long as incapacity certified by a doctor 
remained, there should be registered a form of agreement 
binding the employer to maintain the payment for the same 
uncertain period but without any reference to a doctor’s 
certificate. To infer such an agreement from such premises 
w’ould, as Fletcher, L.J., pointed out, be disastrous to a 
workman, as it would deter an employer from granting a 
voluntary allowance. 

In Victor Mills Limited v. Shacklcton (L. R. [1912], i 
K. B. 22). it was held that it was “perfectly irrelevant,” in 
assessing a lump sum on redemption of a weekly payment, 
to deduct from it the allowances already received by the 
workman. The sole duty of the County Court judge is to 
find the present value of the w'eckly award by an actuarial 
calculation founded on medical evidence of the probabilities 
of the life of the injured man and of his capacity for work. 

In Moore v. Naval Colliery Co. Ltd. (L. R. [igiz], 
I K. B. 2b), the fact that a collie* expected to be cured 
of an “ industrial disease ’’ during the continuance of a 
strike in which he joined was held to be a “reasonable 
cause” for his not having given notice of the illness 
within the requiit'd six months. 

In Stevens v. Insoles, Limited (L. R. [1912], i K. B. 36), 
the Master of the Rolls held that to dispute a liability on 
the ground of absence of formal notice of an accident, noj^^ 

withstanding that particulars of the injury were entered im:i 

*?■ 
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‘.'tnc day it befell, in the defendants' own books, by the de- 
:,feodants’ own officer, was “ a refinement to which he was i* 
not prepared to assent.” ,• 

i - 

It was a curious circumstance that, in consequence of 
. the House of Lords having over-ruled the decision of the ' 
Court of Appeal in New Moncktm Collieries v. Keeling (L. R. 
[1911], A. C. 648), this Court had in turn to reverse the 
decision in Lee v. Owners of S.S. Bessie (L. R. [1912], 

I K. IL 83), which, bound by their ow'n judgment in the 
first-named case, had been decided by the" County Court 
judge before knowledge of the reversal by the House of 
Lords had reached him. Under the domestic complica- 
tions of the respondent the justice of the case was well met. 

The Mines Regulation Act of 1908, by limiting the work- 
ing day in mines to eight hours practically reduced the 
earnings of coal hewers, and Devan v. Encrglyn C ollicry Com- 
pany (L. R. [19T2], i K. B. 63) decides that this and any 
other circumstance which, after the date of an injury to a 
workman, occasions an alteration in the average w\iges of 
the class concerned, w ould have to be consi tiered in fixing 
the compensation for the injury. 

It is not often that a case exhibits in the pleadings, the 
parties, the interlocutory proceedings and the judgment, so 
odd a tangle of confusion as Stoddari v. Union Trust Limited 
(L, R. [1912], I K. B. 181) displays at the first trial. But it 
is in the judgment at that trial that the tangle most inter- 
weaves its meshes. After a series of quaint evolutions in 
the preliminary stages, the case became, in fiict, two distinct 
actions against different parties. As the defendants liad 
, .bought partly on credit a property on the fraudulent repre* ^ 
f'Sebtations of the vendor, they could probably have been ' 
;l|feiieved of their bargain. But they had lost this chance 
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by having transferred the property. In the meantime the 
fraudulent vendor had assigned the claim for unpaid pur- 
chase-money to the plaintiff, who sued the defendants. At 
the trial, judgment was given for the defendants on the 
claim of the assignee, and for them also against the vendor 
for an amount as damages equal to that which the plaintiff 
had claimed. As Buckley, L.J., excellently stated, tlic first 
part of the judgment afiirmcd that the defendants were not 
liable to pay the alleged debt ; the second part affirmed that 
they w’ere entitled to recover as damages from the vendor 
the amount of the alleged debt, because they were liable to 
pay it. As the Lord Justice said, ‘‘manifestly that is self- 
contradictory and impossible.*' 

Of the two points of law’ iMii>e«l in Car^linti 

f^hemical Company v. Norfolk anJ North Avicruan Steam 
Shippiiif; Company (L. R. [1912], i K. !>. 229), the in(>st 
important is the one which concerns the intcrju’etatinn of 
sect. 502 of the Merchant Shipping Act 1904. Though all 
the four judges before whom the cabc was argued were 
unanimous in deciding that the “ I'ntish sea-going ship,” 
to the owner of wdiich the section gave relief horn all 
liability for damage to goods by reason of fire on board, 
could not be lead as the ‘‘seaworthy” Birtish sea-going 
ship, yet it is noticeahle that they all expressed doubt as 
to the correctness of tlieir decision on the point. It is, of 
course, difficult to read into an Act of Parliament a word 
distinctly qualifying a sentence. But in this case it is not 
less difficult to adopt the conclusion that Parliament meant 
to abrogate by inference merely, an irnpoilant principle of 
the Common law*. A primary obligation on a shipowner in 
sending his vessel on a vojage is, that she should be fit to 
encounter the dangers of the adventure. The interpretation 
of the judges leaves undiminished, except in the case of fire, 
the responsibilities of an owner who sends his ship to meet 
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sea perils in an unseaworthy state. But fire is the most 
fearful of all perils to a ship afloat. It might, of course, 
break out in a ship that v/as wholly seaworthy, and in such 
a case, in the interests of national commerce, it would be 
reasonable for the Legislature to exempt the owner from 
his liability as a carrier. But it is impossible to suppose 
that Parliament intended to exonerate him when the unsea- 
worthiness of his vessel was itself the cause of the fire. 


The point in Sprint v. Vernandez (L. R. [1912], i K. B. 
294) sc(;ins not to ha\e arisen before, and to some extent 
may enlarge County Court powers. By sect^ 65 of the 
County Court Act of an action commenced in the 

"“High Court for an amount wuthin the specified maximum 
ina\ in certain circumstances be sent for trial in any Court 
where the action could have been begun. The section, 
however, refers only to actions in contract. But when once 
an action falling within the section has been remitted to 
the ('ounty Court, all piocce<lings are to be taken as if the 
action had had its origin there. And by the Rules of 1903, 
Order 14, a plaintiff may deliver amended paiticulars of 
demand. In Spruig v. Fernandez he did so, and charged 
fraud and collusion. If he had done this while the case 
was still in the High Court, it could not, as involving tort 
as well as contract, have been sent down under sect. 65. 
And the learned County Couit judge leasonably enough 
held that he had no jurisdiction. But the Divisional Court 
have displaced his reluctance, and under the above powers 
and that of Older XXXIII, Rule 2, which provides that an 
action remitted “ shall proceed in all things as if it were an 
ordinary action in the Court,” have sent it back to him. 

It is certain that the authorities, who are seeking revenue 
in times when National outlay is expanding with irksome 
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range, will seize within their eager grip w’hatever uncon- •’ 
* sidcred trifles will augment their resources. When a man 
: adorns his notepaper with armorial bearings, ho can have 
, no objection to a tax which, in a measure, seems to confirm 
his claim. But when a veterinary surgeon announces his 
professional credentials by displaying the arms of his alma, 

‘ maicrow his business documents, as in London County Council 
Kirh (L. R. [1912], i K. B. 345), there is an intelligible 
variation from the ordinary use of crests and symbolical 
devices. But on the whole the decision of the Court is 
sound. The gentleman who was respondent could have 
proclaimed his qualifications in a plain sentence or have 
used the well-understood initials which would have con- 
veyed them. It would be only the useful change of an , 
enigmatical suggestion into a definite expression which 
would be understood by all who sought his professional 
\;rvices. _ 

One of tlio important functions of the great societies 
who command tlic avenues of practice in the two branches 
of the law is to prevent profeS'-ional misconduct. And there 
is no doubt that such misconduct is shown where a solicitor 
establishes, finances, and controls a dcbt-collectiiig company 
as an adjunct — but a concealed one — to his own business, on 
the terms that, in addition 10 out-of-})ocket expenses not re- 
ceived from the debtor, he is to be paid a percentage on the 
amount rucovered. I'his is champerty. Then as to costs; 
if they were paid by tlie other side he appropriated them. 
But so-callcd costs so obtained aie an illegal exaction; for 
as costs are an indemnity, they could not be recoverable by 
a solicitor wdio had agreed that his client should have no 
liability for them beyond oul-of-pocket expenses. So In rc a 
Solicitor ex parte The Sonciy (L. R. [1912], i K, B. 302)*-il 
is satisfactorily decided. 


T- J. B. 
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The House of Loids have again, in Laird & Sons v. Price 
f ^ Pierce Limited ([1912], 49 S, L. R. (H. L). 95), emphasised 
j' the importance of a judgment of a judge of first instance on . 

a question of fact. The Inner House had taken a different 
. view from the Lord Ordinar}% but on appeal the judgment 
, of the Lord Ordinary was restored. The words of the Lord 
Chancellor sliould be borne in mind by those who may have 
to advise as to appeals in cases that are ‘‘nariow” as to 
evidence: It was never intended that a Court of Appeal 

/ “ should have to decide matters of this kind upon such 
insufficient and unsatisfactory testimony, but I think the 
‘ “ only course that I can ad\isc your Lordships to take is to 
adhere to the opinion of the Lord Ordinary, who had the 
“ best opportunity of.coming to a conclusion of fact.” 

The Bills Act of 1882 clearly defines the position of an 
endorser of a Bill of Exchange, flis endorsement implies 
an undertaking by him that the Bill on due presentment 
will be paid, and that if it be dishonoured he will com- 
pensate the holder, provided that the requisite proceedings 
on dishonour have been duly taken. These are, that the 
Bill must be duly presented for payment, and that if it 
be dishonoured, notice of dishonour be given to the en- 
dorser, otherwise the endorser is discharged. But both 
presentment and notice of dishonour may be dispensed with 
by waiver express or implied, and the case of Patrick v. 
Whyte ([1912], I S. L. T. 134) is the best instance that 
has occurred since the Act was passed of this principle of 
waiver by an endorser. The case turned on its own special 
facts, but in the opinions of the Second Division judges 
;; will be found a full and interesting discussion as to what 
' constitutes proof that the endorser has agreed to waive, 
vin a question with the holder, the duties incumbent on 
fi^the latter of presenting the Bill and giving due notice of 
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dishonour. In the particular case referred to it was found 
there had not been waiver, thou*::h that result will, wo think, 
scarcely commend itself as being the logical legal conse- 
quence of the actings of the cnd(>rser there in question and 
the agent of that endorser. 

A Common-law action for damages by a scTvant against 
his employer is one seldom if ever seen, for the reason, 
of course, that such actions have been practic'ally super- 
seded by the statutoiy remedies given by the ICmployers’ 
Liability Act and the Workmen’s Compensatitm Act. Ac- 
cordingly, the case of DLick v. The Fife Cthd Ci wpatiy 
([1912], ^9 S. L. R. recently decided in the House 

of Lords, is one of unique interest and impoitance. Two 
miners had bt'eii killed by an outbicak of gas in a ])it, tind 
the employing coal rompan\ were found liable in damages 
at Comm(»n hnv in respect of their deaths, on the giound 
that the} fa’h.d to pcrfoim statutory dulies enjoined by the 
Mines Acts. Frcun the leport of the cast', the negh'ct of 
statutory duty appeals to ha\e been a f.iiliire to appeunt a 
competent person to inspc'ct and report on the gasi‘S in the 
mine. The} had appointed such an inspc*clor, but he was 
not competent: and it will tlms be sec*n that the (]n(stion 
very sharply arose. Did the defence of common einpicwnu-nt 
apply? The Court of Session held that it did. The House 
of Lords reversed and ruled that the neglect to employ com- 
petent persons w'as a breach of statutoiy duty, tlie conse- 
quences of w hich the einplo}er could not escape by operation 
of the doctrine of coininon employment. 

The Scottish North American Trust Ltd. was formed to 
carry on an investment and financial business in the United 
Kingdom and elsewdiere. In the course of its business the 
Company purchased ecu tain American securities, and in 
order to pay for them they arranged foi an overdraft from 
an Arneiican bank jikdging the securities in sccuiity for 
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the overdraft. The amount of the overdraft fluctuated, 
and the Company was charged periodic interest from day 
to day at the current late. The bank also gi anted loans 
for periods of six months at a fixed rate of interest. The 
l)aiik collected the dividends on the securities and paid 
thems(ilves the interest due to them, crediting the balance 
to the Company. In assessing the Company for income 
tax, the Commissioners refused to deduct from the profits 
of the Company the n mount retained by the bank as in- 
terest. The Company appealed against the assessment, con- 
tending that this interest was not annual interest payable 
out of tlie profits and gains of the Company, but expenses 
inclined in the Company’s business for the purpose of earn- 
ing its profits. The Survexor of Taxes contended that the 
intenst in question was interest on capital emph>yed m the 
business of the Company, and. therefore, should not be 
deducted in asctrlaining the profits of the Company. 
The House of L«)rds. aflirming the jiulgment of the First 
Division, ludd, Sctftiish North Ameruau Tru^t v. Fanner 
([iqij], 49 S. L. R. (H.L.) 8 ), that the interest should 
bo deducted in calculating the profits of the Company. 
Money borrowed by a Company of this nature in the 
fluctuating temporary manner in which it was here bor- 
rowed, the daily borrowing and lending of money being 
part of their business, was not to be treated under the 
Companies Acts as capital. There was no reason w'hy 
it should be treated as capital under the Income Tax 
Acts. The interest was, in fact, money paid for the use 
or hire of an instrument of their trade just as much as if 
it were the rent paid for their office or the hire of a type- 
WTiting machine. It was an outgoing by means of which 
the Company procured the use of the thing by which it 
made its profit, and, like similar outgoings, it ought to be 
deducted from the receipts in order to ascertain the tax- 
able profits of the Company. 


D. M. 
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Coj)cc V. McEvoy ([1912], 2 Ir. R. 95) is quite the most 
important case on a matter of general principle in tecent 
inimbeis of the Irish Reports. A strong Divisional Court 
discusses “ the unsettled and critical state of the law on 
the nature of the dut)' due by the owners of real property 
to a trespasser thereon/’ which has been said in Lowery v. 
Walker ([1911], A. C. jo) to be somewhat wide and not free 
from many difficulties. The decisions of the House of Lords 
in the case just mentioned, and in Cooke v. Midland ( 7 . W. 
Railway ([1909], A. C. Jiq), have been felt to cut into the 
old rough and-ready working rule that you may do anything 
to a trespasser short of setting a trap for him ; and the 
judgment of Palles, C.I 3 ., m the present case is particularly 
valuable as an attempt to ascertain the true limits of the 
rule in view Cif those recent authorities. The plaintiff was"" 
a child of six years old, who lived with his parents m two 
rocans of t. neinent house, when'uf the defendants woie the 
landlords, keeping the stairs and landings undei theii own 
control. He sustained injuries on the 22nd August, by 
falling through an open staircase-window ; and it may be 
assumed against the -defendants that there was some evi- 
dence that the window was to their knowledge in a danger- 
ous condition, at all events for a young child. Hut on that 
date the plaintiff and his parents w’ere tiespassers, for the 
parents' tenancy had been determined by a notice to quit, 
and a demand for possession had been made on the i6th 
August and a sumnions for possession issued on the 17th. 
It is true that the magistrates order for possession was not 
made till the 25th, but there can be no doubt that the 
demand and the service of the summons turns the over- , 
holding tenant into a trespasser. In that state of facts, and ? 
in an action for negligence, the Court held that there was no ! 
duty on the landlord to maintain the premises in such a con-,> 
dition as to prevent the child falling through the window’. ^ 



NOTES ON RECENT CASES (IRISH). 35t"; 

Admittedly, if the plaintiff was Imfully using the stair, 
the defendants would have been under a duty to use reason- 
able care to keep the st.iircase in a leasonably safe condi- 
tion. There was no evidence of invitation nor of licence, 
as in indermaur v. Dames (L. R., i C. P. 274), or Gaiitret 
V. Egerton (L. R., 2 C. P. 371) ; nor of omission to give 
warning to the trespassing father, as in Cooke v. G, W. 
Ry. or Lmvery v. Walker. The Chief Baron “can find no 
case where it was held that the occupier of land trespassed 
on was under any legal obligation to the trespasser to do 
anything to protect him." He was of opinion that “the 
act which will constitute a breach of obligation to a tres- 
passer must be om; of coinmhsion not of omfssion. The 
/Kcupier of a fenced field would be under an obligation to 
refrain from turning into it a bull knowm to be ferocious, 
without notice to a p 'rson who to his know’ledge w'as then 
actually trespassing thcieon.” Rut the acts from w^hich 
the occ upier inust refrain cannot extend beyond acts done 
Avith the wilful intention of doing harm, and acts the direct 
and immediate effect of which would be to do harm to the 
trespasser. The recent cases in the House of Lords were 
distinguishable on the ground that the plaintiffs there were 
not really trespassers at all : “ for myself I hold that Lowery 
V. Walker w^as decided on the simple ground that the plaintiff 
was lawfully in the place in w’hich the injury happened, and 
this I also regard as the ratio decidendi in Cooke v. M. G. IP. 
Ry” There is also a useful comment by Gibson, J., on the 
so-called “doctrine of allurement,” which played a certain 
part in the decision of Cookers Case : “ all the examples of 
allurement deal with attractive articles placed by a volun- 
tary act in a tempting position and proximity to some place 
of lawful resort.” 

O'Brien v. McCarthy ([1912], 2 Ir. R. 17) empluisises 
again something which was already pretty clear — the di- 
vergence between the franchise law in England and Ireland 
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as to what constitutes a “ statutory dwelling-house.” In 
England, Siribliui^ v. Iluhc (i6 y. I>. D. 246) — a case 
doubted but never over-ruled — has decided that a room 
merely used as a bedroom may be a “ ilwelling-house ” if 
exclusively used by the occupier. This case, it has now 
been once more held, is not a binding decision in Ireland. 
It is not true that every bedroom is a dwelling-house. 
The Court must consider all the facts, and sec whether, 
taken all together, they are consistent with the ordinary 
idea of the room in which tlie claimant sleeps being a 
dwelling-house. Here the rooms occupied by asylum at- 
tendants w'cre held not to satisfy this criterion. To give 
the franchise as an inhabitant occujiier, there must both 
be exclusive use, and the premises exclusively used mu*=t 
perform all the ordinary functions of a dw'elling ; sleeping 
is only one of these. 

Meier v. Dublin Coiporaiunt ([TQ12], 2 Ir. R. 129) deals 
Avith a j>oint under the Woikmen's Comi>ensation Act 
w’hich, though reasonably plain,- does iu>t seem previously 
to ha^c been covered by an e.\prt‘ss decision. The statu- 
tory liability, under sect. 4 of the Act of 1906, upon a 
contractor and <i principal for compensation in case of 
accident to a workman, is not joint or joint and several ; 
it is strictly alternative. Therefore the w'oikinan must elect 
against which of them he will proceed. When he has once 
made this election, as by obtaining an award against the 
contractor who employed him, he cannot have another 
chance, because, by reason of the contractor becoming 
bankrupt and the insuring company going into liquida- 
tion, he has been unable to lealise more than a small 
portion of the sum awarded him. In the present case, 
there was also a failure to serve on the principal notice 
of the accident and claim within the prescribed time ; 
but the broad proposition above stated was sufficient to 
dispose of the case without this. T H 
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[short NorLCKs do noi prkcujdf: reviews at (;re\ter 

LENGTH IN SUHSEQUENT ISSUES.] 


&/fr/ Casrs before the Council in the Star Chamber, 

VoL 11 , A, IK Edited for the Scldeii Society by 

1 . S. Leadam. London. Ihiniard Quaritch. 1911. 

In the masterly Introduction with which this volume is prefaced, 
we arc presented with the result of the learned Editor's study and 
examination of the cases heard and deti luimt'd in the Star Chamber 
during the years 1 509 —1544. From thi'j stud\ and examination 
Mr. Leadam has been «‘nal)led to substantiate some of the pro- 
positions [iropounded in his Introduction to the first tolunie and 
to elear up some of the obscurities which lie was then obliged to 
leave unsolved. Upon* the vexed (piesiion, for instance, of the 
position and functions of •the Ring’s justices in the Court of Star 
Chamber, the judgment in the case of 7 'he Mayor and ^lidermen v. 
The A I ti fliers of Xcwcasik-im-iyne, in 1516, makes it abundantly 
(Tear that these judicial olliccrs sat, not as judges, but as referees 
upon tpiestions of law -in the (itiainl language of tin; Statute of 
14S7, for thadnoyd) ng of all maner of doubles and quesiiones 
and amlnguyties that might rise.’’ 

Mr. Leadam has already shoivn in Vol. I that, so far from the 
Star Chamber .being an ojipiessive instrument in the hands of a 
despotic monarchy, it was, under the T'udors, a Court of equity to 
which the poor and oppressed could resort for redress and relief 
from the illegal practices and exactions of the landed magnates. 
This point is emphasised and developed in the pre.scnt volume. 
As the olfenccs against public order, which the Star Cliamber was 
originally designed to repress, became fewer and less flagrant, em- 
ployment for its energies were sought elsewhere. In fact, this 
tribunal became one of the factors in that far-sighted poli^^'y, which, 
recognising the value to the Stale of a contented and prosperous 
people, directed its judicial, as well as its legislative and administrative 
powers, in affording piolecLion to the poor from the exjiloitation of 
the rich. 

One group of cases, for instance, in this volume illustrates the mode 
in whicli Henry VllI, tlirough the Star Cliamber, sought to regulate 
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;Xfood supplies in times of scarcity. Speculation in food supplies and 
I'jiraw materials had for centuries been regarded, like usury, as a crime* 

'V Statutes against engrossing, fori'stalling and regrating had been. 

, passed from time to time. The famine in 1527 resulted in the 
appointment of commissioners to inquire into the supply of com 
and to order offenders against those Statutes to appear before the | 
Star Chamber in January of the following year. 

/ Another group of cases illustrate the attempts o^ the Government, 
r : through Parliament and the Star Chamber, to control economic 
forces by regulating prices. The failure of these attempts was re- 
cognised by authorising the Council to mitigate or even to suspend 
the operation of the Statutes altogether. 

Another group of caix s^ dealing with inclosures, forms a further 
proof of the popular faith in the Star Chamber and of “the assurance 
felt by the labouring classes that the policy of the 'I'udor government 
wa.s favourable to thcii interests.'* As a result of protracted lilig...tion 
from 1494 to 1558 against an inclosing lord of the manor, one John 
‘ Mulsho, the defendant was ordered by the Star Chamber to throw his 
inclosures clown. Of the r<‘maining tMscs wc have only spac e to refer 
to three. I'he case of Thf Mayor, ov., of Scwiastle-oihiyne v. The 
‘ ArttficerSy c throws a fresh light upon the struggles between the 
trading gilds and che craftgilds. I'he case of ihystozve^ Sheriff of w 
Mayor, 6^1'., of /insfmoe, illustrate.s the de('.i> of the towns, which had 
set in with the middle of the 14th century. I'hat of the JhxrMoncrs 
of Rctlclifft V. Mayor, , of TrisioJ. was leally a struggle between 
free-traders and protectionists. 'I'he point at issue waa the abolition 
or retention of the fair at Redrliff. At the fail “all tliingcs is 
customc free which is a great lose unto the shre\c'/., 

As will be gathered from this brief suinma*’y, the present volume is *' 
exceptionally valuablt*, not only to the legal historian and consti- 
tionalist, but to the student of economies. 

The Oak Took of Souihumptvn. of c, ajk 1300, Voh, I and II, 
Transcribed and Edited from the Unique MS. by P. Studer, M.A. 
Southampton: Cox <Sr Shari and. 1910-11. 

This is one of those Inioks which are indispensable to the student 
of municipal institutions. It may be ccmijiared w'ith the Liber Alius 
of London, the Liber Rubens of Bristol, and the Domesday of , 
Ipswich. It is one of those Coslumarics w’hich, as Sir Travers Tmssi^ 
says, “not merely threw light upon the early history of the English^^ 
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municipal institutions, and shewed how the boroughs, as they were ; 
constituted during the Anglo-Norman ,pcriod, were the nurseries of ; 
^ that siiirit of liberty and espial justice, which undermined and ulti- 
mately subverted the feudal system, but they exhibited the boroughs 
as, in many instances, playing an important part in maintaining the 
traditions of a general law in matters of international commerce and 
maritime na\igation.’* The Oak Book^ for instance, contains a 
fourteenth-century version of the Rolls of Oleron. The texts already 
published belong to so early a period, and nowhere perhaps, says 
Mr. Studer, has the original been preserved so faithfully as here. 
Moreover, the Oak Book contains a twenty-fifth article which is 
peculiar to the Southampton version. Another important institution 
upon which the Oak Btmk sheds fresh light is the Chid Merchant. 
The Gild Ordnancci'i in the Oak Book confirm, in Mr. Studer’s 
opinion, Dr. Ciross’.s conclusion of the origin and growth of the 
■ Gild ^^crchant. Amongst other documents of general interest may 
be mentioned an cxcuiplification of the original charter conferred 
upon the Knights Hospitallers by Henry III in 1253. 'fhis Order 
posse.ssed property of considerable value in Southampton, and as 
differences might arise between this powerful body and the town, 
it was only natural for the civic autlioritie-s to keep a full record 
of the Onler’ji rights and privileges. Upon thes»e and many other 
questions the Oak Book supplies information of the highest value. 
That small portions only have hitherto appeared in print is due, 
partly to the defects of the MS., and {xirtly to the difficulties of 
the language. It was as a philolc^ist rather than as an historian 
that Mr, Sluder undertook tlie task, which in this double capacity 
he has so successfully accomplished. 

This book is identical, says Mr, Studer, with the “ Pax breade," 
to which continuid references are made in the city records. 

** Bred,” here, means ‘‘ board ” or ** tablet,” referring to the oak 
covers with which the Oak Book is bound ; and “ Pax," according 
to Dr. Hearnshaw, the general Editor of the publications of the 
Southampton Record Society, responsible for those volumes, means 
“ Easter,” the annual meeting of the Court Leet being held soon 
after that date. 

The Law of Actionable Misrepresentation, By G. Spencer 
Bower, K.C. London: BuUerworth & Co. 1911. 

Mr. Bower has followed to a considerable extent the arrangement 

his last work, A Code of the Law of Actionable Defamation, This, 
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like the last treatise, ef)nslst^ of a ('ode, a Commentary, and Appen- 
dices, only in the former tme the ('ommentary took the form of 
foot-notes of i;reat Icngtii, and the A])pendiees, which w'erc very 
numerous, containi'd mucli that might liave been put in the (\)m- 
jnentarv. In the present work the Code, which consists of 43 
articles, coveis jiist o\er 25 pages, the Commentary about 350 pages, 
and the A})j)eiKlices nearly 60 jwges. The Commentary is not, 
strictly speaking, all a Commentary on the ('ode, as the last three 
chapters deal with the folk )w mg matters, which arc not included in 
the Code, lunith, Statutoiv I'ri»ceedings : Misrepresentation as a 
ground of remedy, at the instance of persons other than Repre- 
sentees ; Jurisdiction and rnKcdure. In tins Commentaiy the ('ode 
is commented on in an e\]iaustne manmr, and the eases are cited 
and many of them acutely <Tili<'ise(k We hope Mr. Uowit will 
excuse us if we suggest that the treatment is sometimes lather too 
difiTiise, th(jugh wt ()uite appio\e of the full tieatinent he aceoids to 
misri'prcsentation in connettion with Companies. Wc n(»ti(e that 
die mass of illustrations from de<'ided cases is pleasantly vaiied with 
illustrations from Mr. Kdon Philip* its no\el, ArvA'''* Ar/'w, and fiom 
Othello. ri'^ jour Appendices deal K*spL(:ti\cl) with ( \) Histoiy 
and ( ritieisiji of the Place and 'rreatnieiit of l)c*ecit and I'laud in 
English Juri'*j)rudence In sect. 5 the 1 -arned Author uituists tiw 
u.se of tliL wotds “baud ' «in<i **lalse'' m tin* teinnncjlogy of the Law 
of Ml‘-rLJ)rc^L^tJll<»n , (n) ( 'oinjiarison between laiglish luridical 
and Elhic’al treatini nt (»f Misrc prevntation and i’rauc^ , (l) 'Hie 
Roman T/iw c»f Dolus and Misn jaeseniation , (n) 'I he Sc'ottisli I^w 
of Misrepresentation. We are Sony the Author lue> alluded to Lord 
IJramwcll as *‘a great sla\e of language ’’ 


Tnsiifance Jmzu frlathi^ to all Rtshs other than Marine. Jly K. J. 
MacCillivkav, LL.ik London. Sweet i\: Maxwell. 1912. 

I'his w'ork, extending to ovt r «jl*;ven hundred {rages, deals with the 
general principles of the law’ lelating to Insurance, other than marine 
risks, and their applicaticii to life, lire, accident, guarantee, burglary, 
third-party risks, and cmpl<»yeis’ liability. A special cliapter is de- 
voted to stamj) duties, and another to the usual claims and conditions 
in contracts of insurance, with a di.scussion upon the general rules 
governing their construction. 'I'he Ajrpendix contains the text of 
the Assurance (.‘ompanies Act 1909 and the Statutory Rules of 
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1910. In his treatment of this complicated subject, the learned 
Author leaves nothing to be desired. The princi[)les of the law 
arc stated with the utmost lucidity and conciseness, and illustrated 
with a wealth of detail. J !ie autliorities in support are marshalled 
in such a manner as to show the practitioner at a glance their exact 
purport and effect. In short, Mr. Macdillivray has shown himself 
to be a complete master (^f his subject, and his book will at once 
take its place as one of the standard w^orks on this branch of the 
law. In il‘' prefiaration, we shouUl mention, he has enjoyed the 
benefit of the assistunro of some l(‘ading actuaries. It seems un- 
fortunate that pubiK'alion could not have been postponed a few 
wrecks, in order to include such recent measures- as the National 
Insurance Act and th»* Money-lenders Amendment Act 1911, to 
whit I'l the leariiftl Aiillvii lias only l>een able to refei briefly in the 
Prela('t*, but tloublkss the expense of alttaing tliu bod\ of the ttAl 
,alread} in type rendered such a couise impossilne. 

The Cop\n;;lit Ait Jgn, Afifiotofai. l>y E. J. MAc(iii uvray, 
LL 15 . London: Stevens iV Sons. 191 j. 

'fhe consolidation of the law of copynght, recommended so long 
ago as iS7tS In a R()};d Commission, has at length been achieved. 
“Tin* existing lawx” said the CommisMoners, w\'is ‘‘w’holly destitute 
of any sort of arrangement, imomplete, often obscure, and exen 
when intelligible upon long study, so ill-expressed lhat no one who 
did not gi\e sin h study P) it ctiuld oxpct't to understand it.* By 
this ineasuu* the law is not meiely consolidated iiut \ery materially 
amended. Authors as a class ha\e seemed increased jiiolec tion for 
theii creations. And when the Act is supplemented by UgisUtiun 
in the self-governing dominions, by Orders in Council and Regula- 
tions of the Board of Trade, a complete coile of CojnTight law’ will 
be in force throughout the whole of the British Empire. In addition 
to supplying a careful anal) sis of each section of the Act, the learned 
Author States the .substance of the late Luv, citing the authorities, 
and the decisions of the Couits. By this method he succeeds in 
rendering abundantly clear the changes effected b> the luwv statute. 
The Appendix contains the Revised Convention of Berne, 1908. 
Mr. Mac(iillivray pays a w’ell-deserved tribute of admiration to 
Mr. Sidnev Buxton and Sii John Simon for the courageous states- 
manshii) displayed by them in piloting this measure through 
Parliament. 
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Reports of Cases decided hy The Raikvay and Canal Commis*^ 
Stoners, VoL XIV, By J. H, IUlfour Brownk, K.C., Walter 
H. Macxamara, Ralph Nkvillf, and W. A. Robertson. 

London: Sweet Maxwell. 1911. 

The piescnt >olume contains the reports of some twenty-five cases 
heard before the Railway and Canal ("omniissiontTs and the Court 
of Appeal. The most important of these is probably that of SfilUns 
&* Bakers Limited v, Gt'cai JVesteni Kaihc*ay Cti,y which raised 
issues of the highcbt interest to the public, the traders, and to the 
railway companies. Wc do not understand why the names of 
the rej>ortcrs are not given, 01 any intimation that the rt‘porls are 
made by Counsel. 'I'his detracts fiom the value and authority of 
the series. On page 98, the leport of the jiassage in the judgment 
of Kennedy, L.J., commencing On the eontiary,'’ \s cjuile un- 
intelligible, as will be seen on companstm with the correspcuiding 
j^sage in the Lata Reports ([1911], i K. H. at page 40S). 

Workmen's Compensation .IppeaL, igio igii. By (!. V. C. 
Dawbarn. London: Sweet 6: Maxwell. 1912. 

As the learned Author truly says, with the j)rodigious output of cases 
in this blanc h of the law, which gives no sign of abatement, noting 
up becomes imjiossible, and text-books are almost out of date before 
well on the market. During iht past legal year over 130 new ca.sps 
have found their way into the Reports, and, in addition, during the 
last term the C ourt of Appeal has disposed of a furlhei list of another 
70. The object of this volume, therefore, is to o'sal w'ilh and con- 
sider, in relation to the appii^priatc sc'ctions of the Act, all the 
material decisions given in the higher Courts from the commence- 
ment of Michaelmas Term, 1910, to the end of last year. In some 
instances these cases are as yet unieported. Upon this branch of 
the law Mr. Dawbarn is a recognised authority, and the criticisms 
whi vh he does not hesitate to make upon the effect of some of the 
decisions should prove of the greatest assistance to practitioners. 
This treatment of recent Case law appears to us to be exactly what 
was wanted. To the practitioner who at short notice has to hunt 
through an undigested mass of cases, when he may overlook the 
all-important one for which he is seeking, such a book as this should 
prove invaluable. 
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i! . 734 ^ Underlying Principles of Modern Legislation. By W. Jethro 

Brown, LL.D., Littl). London: John Murray. 1912. 

The purpose of this bool: is to state the principles underlying the 
course of English legislation during the nineteenth century. In 
fulfilling this purpose, Professor Brown has succeeded in showing 
the continuity of the legislative ideal in British politirs during this 
period, no easy task when we conte mplate the conflicting theories 
which prevailed, now one, now another, in the ascendant. This ideal 
w’as Liberty, an ideal largely unconscious. During the earlier years of 
the nineteenth century, we have the revolt against State regulation.s, 
due to the new industrial activities, which resulted m the triumph of 
the doctrine of laisicz fairc. I'his doctrine having accomplidied its 
" end, and having failed to solve the problems of industrial progress, 
gradually gave place to a new theory of State control. Lais^cz faire 
failed, as Professor Brown points out, because it was not an adequate 
**' i»^terpretation of liberty. I'he nascent national ideal was finely 
expressed by Huxley ^ “ The only freedom I care about,"' he ex- 
claimed, “ is the freedom to do right.'' The general tone of national 
thought and feeling, asserts I’rofessor Brown, has been persistently 
in the direction of assuring the true liberty of the citizen. “Acts 
abolishing an archaic system of State regulation and Acts imposing 
a new system of State regulation ada]>tcd to the changed conditions 
of modern industry arc alike t'xprcHsions of a will to maintain the 
conditions of self-realisation." The old ideal that the object of 
legislation was to enable the individual to tlo as he liked, provided 
alwa>s he did not interfere with the freedom of another, has been 
modified. The object to-day is rather to promote the power of the 
individual to do as he ought than to do as he likes. Professor Brown 
expresses the hope that this treatise may be used as a university text- 
book, and raises the question whether every candidate for a degree 
ought not to take the theoiy of legislation at some stage in his 
course. Those who agree in the vital importance of democratising 
our institutions, and of the constant widening of the sphere of i)ositive’ 
law, will answer this question in the affirmative. And we have no 
hesitation in saying that this book, conspicuous for its command of 
legal and moral principles, its mastery of statement, and its wealth 
of illustrations from the new' world and the old alike, deserves - 
to take its place as the leading text-book on the theory of modern 
;; legislation. 
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77 ie Ia 7 <v of ihe Employment of Labour. By Lindi.f.y D. Clark, 
LL.M. Nt*\\ York, 'flu- Marniillan ('ompany. 1911. 

This book, ilciiling with the Labour Laws of the United States, 
will be full of intoio^l in this country at the piest-nt time, for it will 
enable the student, \\hether lawyer or economist, to compare the 
trend of legislation in that other great industrial country with the 
remedies now being tried and jnoposed foi our own industrial 
troubles. The Lnghsh ('ommon law is the common basis in both 
countries, and it is only since \merica ce.isrd to he an l.nglish 
colony that rarhaincnt in thi'' (vnintry has dealt with the subjects 
consideed in this book. In the United States, the law's affecting 
labour aie prinripalh w'ithin the pur\iew’ of the State legislatures, 
and thtrefore vary wide!) ami pre\t‘nl any large geiural rompaiisons 
being made But to the ICnghsh stiuknt its (hu l inleiest will be in 
seeing how lai legislation has gone anil what has been tlie elfeel of 
ihu moie adv.ini'ed legislation .''^tailing iioni the basis. com[)kte 
« edom of ('ontraet betwxen emjdoyer and cmplo\t‘d, the Author 
traces the iC'^lrwitons and regulations in hours of labj>iii, age, se\, 
and wage^ whj<n ha\c been tiicil or found necessar\'. It is of 
interest to obseixe that the pnn(i[)k: of the iinninium wage has, 
except in lelalion to ]>ubhe woiks, not y» t been ricogriiM‘d, though 
in one Stale a comnhsMon is present stud) mg the ijiicslion witli 
a \icw to Its possible adf»ption lor the work of women and I'hildren. 
The (pieslion of Trades Unions* ami Laboui I>is)aites occupies 
nearly one Ihinl of thi wholi book, ami will be not Ihe least in- 
teresting poilion to till- LnJish leader. 'I'hc Un’<')ns cki not seem 
to be in ihi anomalous pr»sUion they enjoy in Lngland —illegal 
associatioiN, but txeivijjt Ircnn habilil) wbahwer lliey may <lo. 
They rather to be recognised as any other corporation is 

recognised, and liable to Ibiid pa. ties as well as the piTson 
whom iIk) have miuied. Lon‘|mlsory aibitration sexms to be 
unknow’n, but Arbitration (’ourts to w^hic'h kdxmi disputes may 
be submitted by agreement are established, and theii procedure 
regulated by law. I'he Author deals fully w’ith Workmen's Com- 
pensation. Employers* Liability, and '('ruck Act ejuestions, and it 
is clear that similar problems both gieat and small are met with 
in each country ; for example, we even find that in sonic States 
it is necessary for legislation to forbid the employer or the Union 
penalising members of the Nalujiiul (Juard — the 'I'crritorial l''orcc 
of the United Statef*. 
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Mavs^s Annual Digest for rgii. London: Sweet cV Maxwell 1912. 

BuUerworths^ Yearly Digest for igii, London : Butterworth & 
Co. 1912. 

Each of these digests is the annual supplenu^nt to its own series. 
Both, of course, include the same cases, and both arrange them 
substantially, though not identically, in the same fashion. Some- 
times a case is presented in the same terms in both volumes. This, 
no doubt, IS when the lu‘ad-note in the reyiort has been adopted. 
Sonielim(‘s the essentials of a case are more pithily cxpiessed in one 
than in the other. But the use of one \olunie or the other is almost 
a necessity to everyoni' in active practice. And a jmK'haser >\ill 
naturally choose that which is the Mipplenient to his cjwn sciies. 
'i'herc IS there fore the less need to declare a pieference, whic'h 
would Ik- a t.isk of ilitfa ull) where the w'ork 111 both has lu-en 
doui- so adniiiably, and with sik h Mgilant ('arenas to Mij»|K)ri 
fully the leiiutatum which eaeh series lias obtained. 

TIu .\(itiomil Insurance Act I iji I. By Ok.mi: Cl.vrivL. London: 
Bultei worth < 5 s: (V). 1012. 

The Iaxw of Xahonal Insurance. '*»> E. Brownk and H. K.. 
Wooo. London: Sweet <S: Maxwell. 1912. 

'“J’he Act, in the oiiinion of the Author of the first- named book, 
‘‘is perhaps the most novel and far-reaching measure that has 
ever been passed in Bailianient ” ; and the volume in winch he 
“endeavours to give a clear and ac(,urate expo-'iiion " of its 
“amazingly wide scojie *' and its “extremely com])lu att d ” dLlaiK, 
has the lustre of an Intioduction by the Solicitoi tleneral. This 
impresses ujion the treatise something of oltkial authority. I'huugh 
it IS (luite certain that only a small percentage of “the whole 
industrial population of the United Kingdom, including the Army 
and Nav) and the Meicantilc Marine,’’ brought within the scheme 
of the Health Insuranc'e jiorlion (actuarally estimated at 14,118,000) 
will master the measuie itself, or thi.s elueidation ot it, yet by that 
narrow penentage and by the considerable number of persons who 
arc to shaie in the management of this undertaking, or are, as em- 
ployers, to eontiibute to the fund, the book will doubtless be closely 
studied, 'riie second-named book is also deseiving of close study, 
tc.wvards whii'h a condenst-d and skilful summary of the chief pro- 
. visions of the Act will be of great assistance. In both books, the 
text, the notes, rc-ferences and Index, have e\idently been prepared 
with earnest care. 
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The Shxmp Latvs and Duiks, By J. E. Pii’KR. London : Bntter- 
worth iS: C'o. 1912. 

In such a subject as the SUmp Arts it is of groat advantage to 
have a treatise by a member of the Bar who enjoys the oflficial ex- ' 
perienco of an assistant stilicitoi to llu' Inland Revenue ; for the 
profession can rely on his woik as an indubitable ruling on the 
minute a]>plicalitm of the Act of 1891. "I'he value ot the book is 
advanced by the history given in it of tlie stamp legislation during • 
the last hiindiod and thirty Noais Thi.s i** not solely of archaic . 
interest, but of practical service, as it traces the growth of the present 
law out of the old. 

The Life vf Hdu^atdyEiUi ot Clare mion. 2 \ols. IJySik IIknky 
C'raik, k(Ml., LI,.B. laaKlon * ^nnllu 1 Idei \ 1911. 

Writers of biographies ina\, as a lulc, be rough!) dnided into two 
classes — on the ont side those who err in jassing t\tu‘nie (’(*ndini- 
nation, and on t!ie other those who indulge in unqualified flallvr)'^ 
*' I claim for ('laundon that he should be judged, ik» 1 avoiding to 
p<»hticjl idea.s uf a* later date, but according to the lu-tion", the 
tiaditioHN caC 1 )Ou will, the prejudice'* of his <A\n tmu' No 
statesman of ,;ny age but will, in lime, <v»iiie to ne« *1 >iuh allowr- 
ance/’ 'riiis qiu»taiinn from the Iheface '*hows tb^• ^pint i)l impai- 
tiality whicii Mi Htnr\ tVa^k hui lirjught to beat upon !u\ task, in 
media iuia^^imus /c/a , ha^* he b»*(‘n suc<*<'*s^rtil in Ins efforl> ^ 'I'he 
Author has. in our opinion, p.tuiie<l llu* [)i«tiue of a life, juisstd 
amid sunwunding> < oniple\ an«I par,i<lu.\i( al. with a biush. that has 
laid on the (i>Ioui^ with ihst r'/.ion ami with a w< II balanced art. 
We are at a lo'.- to undersTand win he ha*- in\arr:i)!v sjuli Aigvll 
“Arg)Ie,' the h.»me.*r being lh»- mt.iii<id of orthography enipIoNcd by 
the Dukes (»f that Ilk lu di in the past and In the presuil. In his , 
treatment ol a ptriotl leennng with miens; and romance, Sir Ifenry 
Craik has shown that npt st holaT.**lijo and calm detachment from * 
prejudice whidi one wciuld e\p»‘< t fioin a writer who has made 
histcjr) in the field of Scottish faiucaiion. Affixing blame when 
it is dj(', he has refused blind ullcgiama- to tiie doctrine of **d^e 
marlNLs ml m$i ImtumC At tin same time, praise and commenda- 
tion are awarded when exigenc \ rende rs necessar)'. Clarendon s 
was a great life, a liras e if soiutwhai narrow minded man, struggling 
with tlv. Iicenliou.sncss of an age for which he had no sympathy, he.,,^ 
is fortunate in finding a biographer who has done him and his work \ 
such ample justice in every respect ,t 
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Reports of Cases decided in the Hij^h Court of the South African • ; 
Republic, Vol. Reported by B. i)R Korte, London : Stevens 

& Haynes. 1911. 

Good work is being done by translating from the Dutch, cases 
decided by the High Court of the late South African Republic. 
There only remains one year, 1899, to be translated fr)r the series 
to be comi>lete. In turning over the leaves c»f the present volume, 
many an old fact of history conies back 10 the memory of those 
interested in South Africa. Finlayson v. The State^ at p. 162, 
recalls the many < harges of corruption made in those times against 
members of tlie (lovernment and Exci utive C(»uncH. Time brings 
about great changes; ( Jregorowski, then C'hief justice, now an 
ad\ orate in Pn*U»ria . Morice, then a judge, now an advocate in 
Johanneslnirg ; *ind Lsser, then a judge, now a solicitor in Pretoria. 
Even l.aw Ke*ports are not frt‘e Irom romance and memories. We 
have not cimijiarcd the translation with tlie original, hut experience 
teaches us that in the Jiands of Mr. do Korte it will undoubtedly 
be an accurate one. 


A Treatise or the /ua* of Sedition and coi^mite npencts in British 
Indta. By W. R. DoNoriH, M.A. Calcutta : 'Vhacker, Spink vS: Co. 
19x1. 

A seditious intention is an intention to bring into batn.d and 
contempt, or to excite disaffection against the person of His Majesty, 
his heirs or sur<essors, or the Government anil (Constitution of the 
United Kingdom as by law establi^herl, or cither lluuse of Parlia- 
ment, or the administration of justice : or to excite His Majesty’s 
subjs'Cls to attempt otherwise than by lawful means the alteration of 
any matter in Uhurch or State amongst His Maje^ty^ subjects : or to 
promote feelings of ill will and hostility between different classes of 
His Majesty’s .subjecl‘=' Starting from this proposition of the English 
Common law, the Author shows how the principle has lx*en applied 
to India by legislation and Case law. It is an important subject of 
study w-ell woithy of consideration elsewheic than in India, not only 
because the facts and cases stated in it are of immense interest to 
every citizen who cares for the welfare and safety of our Indian 
; Empire^, but because it may soon become necessaiy to apply the 
same principles with rigour agaiast M^ditious agitators in the Mother 
Island. The whole history of the subject is carefully discus.sed and 
! the princip;il trials and their results are explained. The views of 
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Anglo-Indian statesmen are given at some length, lusidcs those of 
the great ]udge> who ha\e taken |).ut in tin* administrati(»n of the 
law. Wc entirely commend the work. 

7 >t' A\fhrw 0 / liy Moori 11 j n Siorkv. London: 
llonr) I'joude. 10 11. 

The addresses < ontained in this l)0!)k were dclixered in the 

William L. Stoir's" Lecture Stiies, i4)ii, IhIimc the Law Sihool 
of Vale Lniver'.ity, I'lu* oineet ol the leetimr was :i|>[)arenth to 
stir up “a ditine distsmunt “ with the e\isting laws of lire I’niled 
811110*^. The leeiunr ;n many (‘a^es prefeis Lmdish l.iw^ and 
ineth<ul> to tho>e I'f his own (oiintrv 'J h» first o| the i\ils coin- 
pLiined of is unihu* deko, ag‘4raNal\d la llv r.^diness ot Liwums to 
put up \Mili dt'lax mIk n- is no professioiia! <kfiei a ]aw\i i siirteis tioni 
so rea<hl\ as ius lailure to rtsK^l an appluation loi an adn>iiTnmt nil, 
and b> the ct>n'ht tii'.e engagonunts ot Counsel. Anotlu i « \d e- lla 
legal para.sitism <»f lawwci.s and llu ir selfish irnlillt it'iu e to tht 
interests t*f tin puhhc. Anotlui is the injustu^. si:H\ letl 1 »> cor- 
porations i.ig t'» fwuutliee 'I’ll* lev tart! Wiwiid gut t!\, tkeait 
a widti I ’ • o titin as to eo«.ts, witli powtr in leri im < as« s to mulct 
law)crs jMst.*,a'l> in H< eitvs with apppoul liu' Imglish 

case (►f y/o/.'* (L. K iiSi/oj, i ( n 351) lie .ilsc» 

speaks ol il.L list f,:l wo»k a jiidi.' ma) do in MTlaiiing kngthy 
c\iden<e I h- le \ ut.tt ii th* wjjol. i'- iij< mv w that Kmirua is 
hchiml til' Tt '•I ol lilt w.iiiad world jii rhist mallu.*'. While 
the whok ifiiC tin wwrk »s ilalleiinL' to Lnglisli si Ifsaiishu lion, 
the uad'.'^ in this eounli} voll m\irl*uKss i'.,l.i hims* ll vons<ivni^ 
that soil)* ol the 4 mIs '-j»ok*n of rued .lU^iition e\en lure 

T/tt Li>:al J'ouf.ofi ot Jfiulx r^no/.y P,y HlM\ II. ^/ninhssKR 
and \V. f'l.M'K. l/uidon I*, .s. King iS: S(m. up 2. 

It Ilia) he some er^iisolalion to ojjponi nls trf the Mineis’ Minimum 
Wage Act as an unhiardi’f innovation, to know that the Statutes 
of labourers of 1344^ and 13^0 attein[>trd to fix the wages of all 
w'orkmen. Tn praetkx, the Statutes opetatcfi only in the agricultural 
and building trades, and emliirisl till 151a. An Lli/abethan Act 
also empowered justites t(; fis wages. Very inten.sting is the 
Author’s Introdu<*tnry Chapter, whkh shows the steps by which 
Labour lias won its way onwards 'I he ( .'ombinalJon Art <»f j8oo 
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declared illegal fvery combination foi obtaining an advance in 
Avages, altiTing the hoin’> of work, or preventing any person eni- 
‘ ploying whom lu* thougl.t fit, or attempting to induce workmen to 
leave their work. After 1S25, only conspiracy could be jiro^ecuted. 
In 1859 “[>eaceful persuasion’' became lawful, while the Act of 1875^ 
and the 'I'rades I li'.piites A< t finall) placed 'f'lade Unions in their 
present position of immunity. 'Ilu book is in sis chapUrs. The 
J^owers of 'J'rrule Unions, Inteiference with th** disp<jsal of I.,;tbour 
and Capital, Restraint of 'IVade, Limitation of the (Courts* Jurisdic- 
tion and 1 ‘ioeediiie are adequately di'»ciisNed. All the relevant cases 
appear to be ineluderl, and the Appendix contain^ the Statutes, 
Forms, Specimen Trade Union Rules, Powers of IVade Unions 
under tin: In^uranc*' .'\it 19M, an<l there is an excellent Index 
of C.tses with full refi renets. 


7/>c Cfuj* Mtftts .'/c*/ /V// Fly R. F. ^f\cS\vI\x^v, M.A., 

and I*. Li n\ h ( Jki.vMi’ Lomlon Sweet iV M ixwell. 1912. 

'r/u' Coal /{jn, T>y } J'ox J'mii.s. Newport: 

Mullock v\. Sons- n;i2. 

The .V<'t (»f ii)Xi was to ('onsolulate and am» n«l the law lelating to 
eoal mines and <'ertain ollu rs The rn't mentioiud bt^uk (Lais with 
thi. wiiole law ot the subjti't, and iheoloie iifirs to m.un "latutcs 
bevond the on* whit !i "uppllts the title ol the \ohijne. Uy the nuale 
adopt* (i of marking ilu type of the C'onsolidating Ac't. the pr»)\isions 
of the A<'t w'hieh are tu w lan be at once pen ei\*‘d, so that a reader 
can instantly trace w'llh little ifforl the hgislative advances which 
have been made. Among.Ht other statutes iik hided are t!ie Metal- 
liferous Mincb Regulation Ac't and Acts 1 elating tt» ((uarnes. So 
that the book, with die eases (jiurtod and the notes supplied, forms 
a valuable work (»f refircnce. 

'The second book mentioned is a printer’s copy of the principal 
Act and of tlu* Rtgulalion Ac'ts ot 1S94 and 1895, with an Appen- 
dix siKiwing the sc< lions of the Regulation Ait 1S87, winch aie left 
unrepealed by the Act of last year. Ihit the guat feature of the 
b(^ok is the cxcclKnt Index which has been supplied to the con- 
tents. And this will commend the issue to an)one who has 
constant occasion to refer to the Act itself. 
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The Principles of Chti Jurisdictitm as applied to the Law of 
Scotland, Hy O. DrxcAN and D. O. Dykk'?. Edinburgh: William 
Green Son'.. 1912. * 

The principles of Civil Jurisdiction as they are recognised in the 
Jaw of Scothind aie learnedly and exhaustively discussed in this 
work, which aims at stating, among.^t other things, the answer which 
Scots law gives to one of the leading ejuestions of IVivate Inter- 
national law, vi/., in what f<»ruin should actions involving a foreign 
relation be brought. Many decisions arc quoted ; most r)f them 
those of Scotch judges, and the eminent names of Stair and Krskine 
enforce acceptance of the doctrines enunciated, by the dignity and 
distinguished eloquence (‘mplc»yed. 


Fourth Edition. and Custom of the Constitution, \o\, I. — 
Parliament. H> Sir R. Part. Oxford: 'I'hc Clarendon 

Pres<. 1011. 

This is a re\isid issue of the edition whie*)) was published in J909. 
It will at on « be strn that the cause ol this revision and re issue 
was lilt* |Ms.,:ig of the Parliament Act 191 1. As would be evpecled, 
Sir William Ansf>o does not look upon this Mcasuie laMuirabh, Iml 
his ciitic’sms are txpitssid in cardully modtTate language. 'J’liiSr 
Act is lelcrred to m scvcial places; fu.stly, in tJie Intioduclion,. 
where it is inferred to as ''liowiug how c\er\ * hange of re^.ent times 
has tended Xo enhaiu e the power of the Cabinet. It comes in for 
mention again wlan coicidcilng the duration of Parliament, and 
later it is pointed t»ut whai re w and arduous dure.s it has tlirowm on 
the Spcaki r , and aUenlio'i. called to th(* risk Miat ha.s been in- 
currrd by bringing the Speaker's olticc into the region of Party 
politics by calling upon him “to interpret an Act which Jiinits 
the* pri\il<ges of the Lonls.'* Aft.,r mentioning the efiect of the 
“guillotine' on the character of debate, Sir William points out 
that It is impossible lu forecast Uk effect of the Parliament Act on 
debate, as “debate in the House of (.'ommoris may become more 
important bec ause it is the* onl> debate whieh can effect the issue ; 
or, on the other hand, a majority, know^ing that the Measure which 
it supi>orts must jiass, ma} be impatient of discu.sbion and willing to 
submit to drastic measures of closure.” We are afraid the latter 
seems the most probable result. The Author hof^es that some 
means will be uiken to en.surc respect for the rights of the minorit^\^ 
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Viri order* that the delil)erations of the House may “retain what they 
' are fast losinf^, the interest and respect of the Country.*' W'e think 
his severest comment is ( v the pc'culiar manm r in which the Royal 
* I’rerogativc was placed at the service of the ministers. “ A preroga- 
tive which eminently needs the impartial discretion of the Sovereign^ 
at the moment of its exercise, was placed unreservedly in the hands ' 
of ministers necessarily bias*>cd by the interests of Party, many 
months before the exorcise of this power could be required, or the 
conditions of its exercise foreseen.” 


Fourth Edition. and TheohaliVs Law of Railways. 

By J, H. Balfour Browne, K.C., and H. Conachlr. London : 
Stevens & Sons. 1911. 

Extensive as the range of Riiilway law undoubtedly is, this is, on 
this \.»st subject, a comprehensive work, for it treats fully of almost 
everything ronnect<xl with a lailway except administration. No less 
*^tTiati onti hundrt‘d and pventy statutes are included in it, with statu- 
tory rules, lorms and orders and the bye-laws apf)roved by the 
Board oflVade. And embodied in it a^-e all the new* relevant cases 
in the Knghsli, Scotch and Irish ('ouris, and the decisions under the 
Railw’ay and < 'anal 'rraflic Act. So numerous are the cases rjuoted 
that their tutaloguc iilL eighly-sewn pages. Besides the discnniina- 
tive notes to the geiieial body of statutes, the Authors supply full 
information on Private P>ill proceilure, the law of rating as far as it 
concerns railways, and llit* jurisdiction of tlie ( \airt of the Railway 
and Canal Conmiisbion. Consideialion is even given to all questions 
likely to arise under the powers and obligations bestowed and ex- 
a<'ted b> Parliament. And if it is possible that ihere should arise 
in actual practu e any matter of difficulty beyond those so considered, 
it is certain that an answer could be found in the nearly fourteen 
hundred pages contained in this groat work. The long and unsur- 
passed experience of Mr. Balfour Browne, the minuteness of his 
knowledge of railway affairs, the scrupulous and exhaustive care 
which lie has exercised, have l>rought this w'ork to the i>erfection 
which justly places it in the first rank as a text-book on railways. 

Fourth Edition. Manual of JSTaval Law and Gmrt Martial 
.Tro cdurt\ Ity ]. K. R. SrKruENS, C, E. CiIFford, and F. H. 
Smith. London : Stevens & Sons. 1912. 

This bot)k will be of use principiilly to Naval officers on active 
iservice, and it seems to treat fully and ably on the subjects 
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comprised in Us tulr. ’Dure i.s d chaptoi on the early state and 
discipline of the \avv which contains vci\ inten'sting material, not 
readiK accebsihle eUewluTe. The jKnlions on the rules of evidence 
and on offcnct's punishable by ordinar) law will, n») doubt, be of 
value lo those in aiith(»rity for whom the iKK^k is designed. But 
there is an iinhapj)y slip at page 198, where, in a definition of 
buiglary. U is stated that, “to (‘onsiiiiite the oflence of buiglary, 
the place must be a dwelling house/* 

Fifth Edition. Imtc: of Persona! Property, 

B\ J. H. WiLiiAMs and ^V. M (’rowdv Londt)n : Sw^eet & 
Maxwell. 1912. 

.Vs it is tight )tars sin» t tlie sanu* Editors juodiiced tlu‘ former 
edition, mnNith rable alterations ha\e ha»I lo be made in tht jutseiU 
4 me, lor in th<* mien a! man) important matters that lall within the 
compass tif the wtnk ha\e b(‘ 4 .n dealt with by tht Legislature; 
Marine Insurance, ft)r iiiSlante, and *1 rath Marks, (’ompanits, and 
Cop)righl All the (*ha[>ltr‘' tm lh» se suhjKts lja\e itquirnl lo be 
rc-wiUUn 'The book has sut h an establishi'd rtpuU in ih 4 ’ < ui- 
riciiluin < ‘ ^al education that any detaiKil (oniments on its nu rits 
are sup* i/iit»u<. Ikti i.s. ]n\ond (onstant ptrusal In •■tudtnts. it is 
frc'^iuenlb consulted b\ piaMUitim r^. m«nti«»»i ma) iiisiU lu made 
ol life ( haptti on Iitbt- ami (inaraMt«»*s 'I'h* liultx has of 
nu 1**-'“ -n betil rt\!seti, .lod it has fulh aiiswvml all tic* Usis to 
wliuh then has b« en ojijeoiuinity of makiic^ it siilije cl 

Fifth Edition. h law of Gtneiut Avtrtv^^t. F.fr^hsh 

and Foret JJ) L L. i«r H\ki and f». R. Rrooia . London: 
Ste\ cn^ vV >ns. 1912. 

'Then, is nothinc n<*w under the sun, not e\en a\etage adjusl- 
ments, lor the fdd Khodian.s decic d, in an explicit seiilence, that 
which is the stria foundation Cif tin prim iplc in foice today The 
a(hanc< of maritime cnlerjirisc duin*i' the twenty four years that have 
pa set! s.uKv llit pit vious ediilH/ii of this work was issued has added 
nearly as many diffieiilti\.'s m tht: adjustment ol cornplt'x salvage 
Operations as had arisen l>» tween lh<‘ am lent da)s ami that lime. 
And tlureforea Ixmk on tins mlrrcatc subjeM of such aulhonty as 
the one under notice, brought closely up to date, will be a valuable 
work of n fen nee for ever) one concerned in this branch of the lavr, 
and lor meinbcrs of the separate and important profession of average 
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adjusters. ' Its value is much increased by the addition in the Ap- 
pendix of the original text, and a parallel translation of the codes of 
the chief commercial natif»ni of the world on the subject. 


Sixth Edition. The Lau* of landlnnf and Tenant. By J. H. 
Rkdm\n. London : TluUerworth tV Co. 1912. 

'rhis well-known and important book has for this edition been 
CiircfuUy re\ised thremghout ami in }>art re-written As might be 
expected from the nature of the subject an enormous number of 
case.s are referred to, and these aio brought down to the date of 
publicatioji. The bulk of the volume has> been necessarily increased, 
not only by many additional cases, l>ut by the passing, since the 
issue of the Usi edition, of the Amendment Act and of the Agri- 
cultural Holdings Act, both of iyo8. And, of course, the Finance 
■"'i\cl claims a large amount of notice. There arc some chapters of 
great weight, as. for instance, thiit on Vaiietie.s t)f 'reniire, and those 
on the keijuisites and Nature of Itemise, and on Repairs. If sum- 
maries as discriminating as that on Dihlress could be supplied to the 
other divi^K^n^ tjf the work, the diligent reader could, l)y a moderate 
exertion of rnenior), acquire a vadc mtvnni to the whole complicated 
subject. 

0 

Seventh Edition. The Trinei/i'es of Pteadifo^ anxt Prtutke 
in Civil AJwns. W. ih ake Om.KRN M.A., LL.l), K.C. 
London : Stevens iS: .Sons. iyi2. 

The Law of DisCiroery. , By R, E, Ross, LL,H. I.ondon ; 
Butte rworlh Co, 1912. 

There is little to add in prai.se of Mr. Blake Odgers’ well-known 
work on Practice and Pleading. A book on a special subject by 
an expert writer is a phrase which might well sum up its nienls. 

^ Pleading and Practice have gradual^ eineiged from their old 
technical straight waistcoat, and the tendency is to give, year by 
year, mor<* fret' play to their formerly cramped limbs. As time 
.goes on, the ('ommon-sense a*ii>ect of this treatment becomes more 
;iapparent. All the phases of this development are ‘fully demon- 
; Strated in the treatise, and numeroub precedents arc set out, 

^ Brought up to date, and thoroughly revi.^ed, and with all relevant 
' decisions noted down to and including ist September, 1911, the . 
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presi*nl will ooiuiiuio lu h«>Ul tlu* position ocrupiccl 

hy fonnci ones 

Disrtnvn - ('oinj)iisin^' .is il does (\) llie iulniinislei 

intcrro^jiiU^ries, (id tht' ri^ht to know \^h^lt doeiiinenls aie in the 
possession of the other side, ) the right to see and eopy those 
documents - is i>f necessity a \eiv intnV.ile subject, and is one that 
h»\s been ilealt with in many treatises. Mi. Ross has not only dealt 
with it from thi laiglish point of view, but also fiom the ('anadian. 
His book comprises four Parts (i) Iniroduetoiy matter, (2) Dis- 
cover) in the King's Ihiu h an<l ('hanctn l)i\isi<»n of the High 
Court, (3I DisMuer) in Particular Proeei dings and in other 
l^ivisioiiN of the High Ciiurt (4) Discsneiy in tire Count) Courts. 
It will therefore be .ippaienl ib.il bis ustau'lies ('o\eT n \ii) wide 
field, and it may l>e said, at eiK e, lha: his efforts hi\<‘ m* l with 
considerable ^ucees^ 1 he n(».csKit\ of tlu (\inadian notes is not 
alti'gether ob\K>u>, and they set m perha]»'' to In a surjihi^agt. 


Sixteenth Edition. r/ ;/i- p\ Aiam 

B\n» IIro'.n I ontlon ^texen-* vA IlaMu^ 1^12 

'riu name <»1 tins book mu--t in t-mehar to * \ * ix Ining meml'Li 
of iIk Par as nf>i 9 it < umpaung ibis 1 duion 

w'llh the sexenlh, wbi< !i l^appciis to l>e the tailiisi .nailable one, 
U is obsLiXulrle that, tiu' main dnia'Un and m^si 

sub-dixisions in b(»tli are the s.tme, iht mo<le •)! t’-ealmeiit both 
in e\pres-jon and l)pe in iIk julsuiI one is n.ut h ibe mon effec- 
tive. 'idle e’.pliinatioii ih*v gixm of 13 Lii/ , c. 5, may l>e 
insiaiKed. And as lu the i\[)t (inphnul, cmiibasis is obtained 
for the nutrt imp(»rtanl point' oi the l *\l b) the use til i tabes ; 
and inis contrast, ludtuomiy duisr.n a*:; it is, will « idoree the 
extent or jmiitati«»r of a >laliUKni alnuisi unt oust loiisly upon the 
atleiilion of a reaJti. Jn a irtali-'C on a separate bramli of law, it 
is \ f f'ourse dihicult to gne < \en a pa-^ing explanation (»f portions of 
anoiia r hraiu h, Ijut a- I!»jUii) Ins nnieh (onecin with real property, 
il max be siigg< ste<l that it w<*uld assi .t a suideiit with knowledge 
still fluid, if a short evplan.ition nii tcthnital jioints, sia h as the rule 
in ('u (. Were plan d in a fofit note under the first reference 

to the main r "Phis sjxtduth i dilion is quite tlie iati-st issued on 
the subje^ t of I.qinty, and will be of great value to .students puisuing 
their reading 
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Twenty- second Edition. Pa ft rum's Licensing Acfs, By 
G. R. Hii.l. I/mdop : Jiuttcrworth & Co. 1911. 

The Aftfttnil Liccnsht}^ Practice rgj 2 . By R. M. Monigomery 
and II. I). Woodcock. London: Sweet ik. Maxwell. 1911. 

After the forcible legislation of recent years, with amending 
statutes passed in the Session just closed relative to licensing, a 
volume brought iij) to the late-^t date on this comfjhaited matter 
will be welcome to the i)n»fcNsion. The original work had, from 
its many revisions, already matured into a fini'shcd pn-sentment of 
the subji-ct, and il^ well-established reputation is su'jtaiiud by the 
present issue. Wlien thH edilitm was in the pn ss, the 1 inance Act 
of Kill was still m its embr\<i stage: but at page 367 the learned 
Editor elosely aiUK'ipated, from a dauM- in the* Hill, the ultimate 
statement of tlie imjjortant amending defimlion of “premises'* which 
now foinis MM't 4 ot I vV 2 (ico V, cap. 4S Sections ot the many 
Art', whuli siill have .in inilueiire <»n the subjci t .in set out, and 
the Consolidatiim Act of h>io is given in full with notes. In all 
lopects till'* treatise seeiii'. evcellen* and com[)lete. 

7% P/ihtue 1'' a levision and enlargement of tlu issue of last year, 
and, like the above publication, <|UoieN the new Arts whidi regulate 
licensing and the jiortions still opeiative of tiie old Acts, as far 
bai'k even as the Sale of Spirits Act ol 1750. One ol the enlarge- 
ments is a new chapter on Clubs, and anotbei is a Diaiy for the 
use of .Magistiates' Cleiks, >howing the dates at which licensing 
meetings must be held, notices >ent out, and tioveinment returns 
sent in. The topic of Cijsts is very conveniently brought into a 
single cliaptei. and tin* g< lu-ral arrangement of the woik gives the 
assuiance that, with the Appendix of Forms, the book will be an 
ample guide to th«)se who have piactical concern with this branch 
of the law 

Forty-fourth Edition. Stom 's Justins' Mam:ai, Edited b> 
J. R. Rora urs. London Butterwoiib iV Co. 1912. 

Ninth Edition. 'The Magistrate s (iencfai J^/aefre, By C. M. 
Atkinson, M.A., LIw M. London: Stevens Sons. 1012. 

As the Parliamentary mill grinds out fresh legislation year by year, 
the duties falling upon magistrates become not only more onerous 
but more numerous. The year 1911 was ])articularly piolific in this 
respect, for not only was there much legislation |Ussetl, but much 
judicial decision was deliveicd afl'ecting the dunes of Summary 
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> Jurisdiction. I'hc Protection Animals, Copyright, National 
Insurance, Coal Mines, and Rag Flock, were a few of the numerous 
subjects dealt with. Magistrates will be lliankful that in some 
instances breathing .s{)ace was allowed them to <ligest this fea.st, so 
trying to their jx>wcrs of assimilation. For instanct*, the Copyright 
Act (i &: 2 Geo. V, c. 46) d<'es not come into force until July ist, 
the same red-letter day ap]>lies to mo.st of the provisions of the Coal 
Mines A('t just passed. The operalif>n of Rag Flock Act (1 & 2 
Geo. V, c. 52) also is .suspended until the same date. 'Phe National 
Insurance Act 19T1 (i Cv 2 (Uo. V, c. 55) allows a further breathing 
space of fourteen (Lit s. ( )n the judicial Nidc are found many cases 
of supreme importanc e, too copious to enumerate in full. 

Stofte has made for itself an unassail.ihle position, and under the 
able editorship of Mr. J. R. Roberts, assisted by Mr H. Oliver 
Roberts, h.'i'^ (juite maintain(‘d its “high \\ater mark.'’ .\ great deal 
of its sntscss is due to the fart that successive Kditois have' a.sked 
for and received criticisms and suggestions from the gic.it body of 
readers, to whicli due weight has always heim given. (Vrtain cases 
of imp(»rtano‘ have been referied to which were <lc< idul too recently 
for incorpv*\.:ion in the text, Ea Eohhi\op npui Others (76 

J. P. N. 27), which dealt with allcgc<l luas on the part ol a lic'ensing 
ju.stice. The opinion formerly expressed by the learrvd Fdilor that 
the wife of a person charged under sect, i ol the \ agran<'} Act 1898 
w'a.s not a ('(jnipetenl witness ag.iinst lur husband, has been borne 
out by llic jutlicial decision in The Jhrcctor of Puhlic ProsecNtionK 
V. Blad\\ repoitcd in the Tirnc^ iiewspajHr of January 19th. In 
all, 150 new cases have bcMi decided during the last year, and 
have hevn dealt with in tlie pics( nl tdiinm, showing that the 
learned F^ditor is alwtiv'- on llic <jui viic lor anything germane to 
the subject-matter of this splendid work. 

Mr Atkinson has also a Lirgv- reading public for his excellent 
bot>k, and no doubt his f oinp«_titivin luis done much to raise the 
slaodard of works dealing with Suniinary Jurisdiction. Of course a 
gf»'xi deal of ground is common to all of thf«m, ljul at the same 
lime there is alwajs great scopi. for the display of the individuality 
of each wTiter. Point of view is everything, even in law', and in 
legal research the old Latin lag, homines fot sententuvf lias 

as much application as in any other subject. Again Mr. Atkiii.son^- 
has proved himself a keen observer of anything which affects his pet 
subject. He perhaps lays greatcjr stress upon subjects and oases 
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which iif)pcal more intimately to him than to other writes. The ' 
passing of the Perjury Act (j iS: 2 (Jeo. 5, c. 6), which codified 
the law on that subj(H l, necessitated considerable modification of the 
text and the Act for the Protection of Animals (1^2 (leo. 5, 
c. 27), has produced the necessity for extensive revision of the title 
on Cruelty to Animals. 'I’he last-mentioned Statute has, it may be 
mentioned, produced a series of interesting questions, owing to its 
individual phiaseiJogy, all of which will no doubt have to be 
answered, before long, by judicial <lecision. In conclusion, it may 
be said that any lawyer who comprises in his libiary both Sione 
and .ItA'uiso/i will find no cause for regret, as although they both 
cover much of tlie same groun<l, in many other respects they may 
truly be said to be complementary of each other. 


The Pitbhc Auihonties Proieciion Act By J. Chartres. 

London : Butterworth Co. 1912. — This Act, which repealed a 
large nunibei of statutes, w'holly or in part, from 43 Elu. down 
ncaily to the dale when it came itself before Parliament, was 
ixisscd to iulequat(*ly protect publii aulhorilies, incluiling municipal 
bodie.s engageil in trade, and in '»oine cases cvt‘n non-municipal . 
bodies, from dormant or ill founded litigation. 'Phe Author, in an 
able manner, discusM^s the person whom it is ilesired to protect, ' 
the protection to be atTurdeil, and the nature and inienlion of the 
act whi<'h is the ground of complaint. 'Pherc are many apposite 
quotations fnun judgments of the (amrts, anil the book sCems to 
represent conclusively the extent and fierce of the law on the subject. 


Ekmath oj Latt\ By W. M. iitLDXRi, M.A., B.C.L. 

l.onilon . Williams iS: Norgale. 191 1. -The Etlilois of that excellent 
Series, The Ilotm f ///’vr.v/Vi Lihitfy vj MoiUni Kmnvhd'^u have 
been exceedmgl) toitunate in securing llie .serxices of Mr. (leldart, ^ 
the Vinerian l*rofe.ssor of ICnglisli law' at Oxford, in wilting this little 
book. To wTite a handbook of English law’ for the use of taw 
students is one thing, but to give a clear account of the elementary 
principles of the law in the space of 250 pages, to be compreliended , 
by the people, is quite another. Professor (leldart is not only a 
sound lawyer but a man of lare culture and scholarship, and to have 
any value a work of this description can only be pioduced by one » 
[iosseshing a combination of these quidiheatioiis. In othei hands . 
this work might easily have proved a failure. 1'hat it has achieved 
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its purpo<!^ will ho acknowledged by the genond reader, and we may 
‘ add that it may he read with profit hy the great majority of prac- 
tising lawyeis. 

ChUdrcn and ihe J.a^v. By W. H. Srr\KT (Iarnktt, with an 
Introduction hy the Right lion. \Vai;iI‘R Ruxciman, M. 1 \ Lon- 
don : John Murray. 191 1.-- - As a popular exposition of the position 
of children under the law, this ht>ok may he legarded as ci)mpletcly 
satisfaclor). Both in the anangement c^f siibj«'rN and in the method 
of their tieatment. th(' learn< d Auth*>r has pro\e(l entiiely siirces.sfu!. 
He covers the whole of the ('riminal ntul (*ivil law. as indicated hy 
the following titles: -Rights and l>uth‘s of Parmts, the State as a 
Foster l*arent, Ldiieation, S<hool, (‘nines hy and against ('hildreii, 
Trial and I'unishment ot ('hildren, Wionus hv .ind to (‘liildu n, and 
Conlrihiitory Xt‘gfigence and Infants' ( ‘ontraets. In this treatment 
of agr('at suhitx l. Mi. tiarnelt, wt* are glad t<» nou*, has not negle< led 
the comparative *iih 1 historical inelliods. He t ilts, tor t vimple, 
the Jutfuui Civtlati'^ Lundonitu, to show that suhstaniial p<»ninns of 
the Childni' A' t w«*u' maeletl hy Athilstam in the tenth rt‘murN. 

We woj’d reimnd Mt. (Jarntlt that ( h. I) and not (’.I) is th<* 
usual 1 1^ ,'u)i\ tor the (.’Ijanct rj I>iMsit»n of llu‘ Law^ Report.s. 

Z.e';a/ .'!N>r<' 7 ‘/af/rn^. By (' Sncri. with adclihons to 

date by W T. Kt<t.FR^. Lond(»n : (leorge Allen tV C'o. 1911. — 
This dieiionaryof Al»l)rt viatioiis first .ifijicared n. /Xv* /aTnrrs 
Jilannah and has now hern hroiii^ht up to dait hv Mr. M’alter 

T. Rogers, suh-lihraiian of the Inner 'J't‘ni[)le lalaary. It eoiiMsis, 
as the subtitle states, of filations of Anuii: an. l.ngl’.sh, Tolonial 
and Fon ign law text-book' and report'*. .Ml .ibbt-evialions, correct 
or incorrett. and in repoits i»r texi-bcoks, are here given. Hitht'rto 
the lawyer has had to r* ly iijion srfr^rale charts, many long t)ul of date, 
to be found allaHitd to tin s>m Ives in some libraries, to law pub- 
lishers catalogues, or upon his own imagination. 'J his book supplies 
a long-felt want and should find a fiLwe in <‘very wcll-equipi>ed library, 

Prinitrof Rofuan Larv ByW, H. Hasiima Ket ke. London; 
.Sweet «V Maxwell. 19^2 — 'J'he Author states in lus Preface that 
this b(K>k is not a new edition of his Epttom< oj Roman Lau\ 
but is mainly (onfintd to the syMeni of lustmian’s A 

comisc historical < hapPr preludes the work, which appears to he 
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conslriictod on ihc conventional lines of boo^s of this kind There 
arc chapu?rs on the Family, Property, Universal Succession, Contract, 
Delict, and Pnx cdiire. A large amount of matter is condensed into 
a comparatively small < om[)ass and furnished with an Appendix, 
giving iu)tes on words and phrases, Tables of Laws, Dates, etc. 
'fhe book will b(‘ useful to Students. 

The Death Duties, f>y K. A. Woodino, LL.H. London : 

Stc\<*nstS: ^ons. n;i 2 .- 'I'his book will be found useful. It ap])ears 
to deal (oneisflj an<l practiealh with its subject. KsUite, Legacy 
and Sue^'ts'iion I iiilies, with the exemptions and spixial provisions 
afieeling th«'m, are m turn di'^ru'^vul, with r(*ferenee to all the cases 
in point. Thete an ample lnd**\ anti 'lable of Cases. 

Chitfy^ Sfiitiitiy > 1 / rraetieal Vt'hh in icjjr. By W. IL 

Ata,^. Lopflun . .Swt'et tS: M.pwcll. i*>i 2 . I'liis seler'titm of the 
Statuli's, hirming Part 1 (»f Vt>l. 17 of ('hitly’.s serie-i, (omprises tw'o- 
tliirils of the pubh' Acts t>f last \eMr. Tlit* n<»les are necessarily 
brii'f, but an‘ hu iil and s,ig^esli\e . ami the \«)!unu. with those 
whir h it supplei.K niN will supply an the Statutes whitli in ordinary 
prat tice need be lefeired to. 

./ Manna! of Pnbii: /featfu Laia. By Bi’kirwi J vcoin. 
I.ondnn ^w<‘(t M*4\well 1912 'Phis mtemled especially 
for jjeisoti'. wlm are <[ual f>mg for posts as im (Ht\d otht ers t»f health, 
as samtaiN in‘'ju*etors. ami as nispi-clors f»f niusant\s. ami it fur- 
nishes not liv mere text f»f the A* ts, !>ul a well arranged summary 
of iheir provisions, and the provisions also of other statutes which 
are of importance in our sanitary legislation. 1*his form is very 
suitable to th<‘ needs ctmtemplaled, and the b\)ok will no doubt 
be found a most useful one 

'rhe /a,o// Estate. By K. M. P Wii i t'lrt.nuY (\imhridge 
Univtusity Press. ii,ij - -This academic thesis, apf>roved for the 
Author's LL D. degree at London Unixersitv, deals with the diffi- 
culties and anomalies, now, as the Author believes, for the first 
time brought together as a wlnde, arising from the duality of the 
legal anil eiiuilable estate. It is an attiaelive and imiiortant subject 
to the real ptoptity lawver, and, as sol lorth here in a clear and 
felicitous manner, deserves great fa'* ur. 
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The Ltnv relating to Betting Offences. By Hunti-EY Jenkins, 

^ F. W. Moki.Ev, and K. J. Bi^kciiask. London : Stevens & Sons. 
T912. — The Authors aim at supplying to the practising lawyer 
*‘ever>’ case and every section of a statute he is likely to want,’V 
and at the same time to guide by easy stages through hidden 
intricacies the person “absolutely iinac(]uainted with the law/* for 
^‘to the man who bets, still more to the man who makes his living 
by betting, it is of the utmost importance*’ to avoid disturbing 
elements. The book is wvll planned to fulfil its double purpose. 


Covenants for Stttlennnfs of in/e's after-ari/nireJ Pn/ferty. By 
E. A. WuRTZBrR('.. London : Stevens Sons, igir - disparaging 
remarks from the Bench (in the embarrassing state <if the law, and the 
divergent decisions on the subji^ct of these ^ovenant^, led the Author 
to collect and clissif} the cases on s«*ttlemt‘nts of such propertN of a 
wife, and the result is this excellent little \olume. 


Tht Ctimuial and the Community, By I>i. J\m»s Dkxon. 
London: fohn Lane, 1912.- Tiji*' volume presents a study of 
the gemsiS of llie cnminal from the standpoint of a mt<lual expert ; 
but it will be of almost as much interest to the las\>ei in criminal 
practice as to the sociologist. It abounds in lilustiations of the 
influence of heredity and circumstance t/n the formaiit)n of the 
dangerous or undesirable class* ‘s ; and its suggestions fjr tht* treat- 
ment of the ho}»eless niaiauder on sot lal life, .i*id foi rational 
restraints on those >vi!o (annot lefiain from a dangeious use of 
liberty, deserv’e serious consideration. 

Food ami /^///<>. By Lkni ^ i J, I'tRRv, B.Sc. London; Scott, 
Gieen^ood Son i<ii i. - (Ju^'jiioti.s as to the adulteration of these 
two great supfiorts oi human lih are almost wholl> withui the Sale 
of Food and Drugs Acts 1875 to 1899, the two Margarine Acts 
1887 and 1907. And th.se Acts are .set out, commented upon, 
and their relations one to another leferred to in this clear and able 
treati.se, which affords a mass of information for the lawyer and for 
persons who are .seeking or qualifying for apix)intinents as analysts. 

Butknvortks Twentieth Century Statutes. V''ol. VIL By H. IL . 
KiN'ii. London : Butterworth ^ Co. 1912. -This volume contains 
all the J^ublic (iencral Ads of the )tai 19 ii. extejn those which 
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■ fire exclusively in force in Scotland and the Isle of Man. All are 
printed from the King s printers’ copies, and in full, with the ex- 
ception merely of the Mrst Schedule to the Coal Mines Act and the 
First Schedule to the Kailway (’omjjanies (Ac^-ounts and Returns) 
Act. The notes are good and there must have been great difficulty 
in preparing them, for the zeal in speeding a measure into the Statute 
Book seCnis to .surpass the mechanical power of printing it to such 
an extent that many people have found, as llie Authors have done, 
that an otlicial copy of an Act is sometimes not jirocurahle until 
after the measure has come into operation. The Insuranc'e Act i.s 
still awniting solution by the Insurance Commissioners of many of 
its compli<'ations yet the notes to it whicli the* Editor has supplied 
will bo found \ory hLlpful. The number of statutes noted in the 
volume is over fifty. 


* Ciists on Criminal Law, Hy A. M. Wiishkrl. London: 

Sw<*el iV Maxwell. — This is jirtKluccd as a companion to the 

Aulliors Efcmenh oj Cnminal and <on:iists of a number of 
leading cases sot out in a short narrative of the facts, followed by 
the very words of the judge who tried the case. I'his is not only a 
convenient and mlerosling mode of impressing the points of law 
u]>on the reader, but it is one that will sjive him on many occasions 
the nei'cssily of referring to the Rcpiwts themselves. It is un- 
fortunate that the l>ook ha.s no Index, for one would have added 
to its value. 


An Epitome of Kaihvay Laivs, By E. E. C. Wil.i.i.VMs. London . 
Stevens & Haynes. 1912. — This little Ixiok “has been primarily 
prejiared lor the lawyer’s u.sc/’ to he carried in the pocket when 
going into (\)U!t. It treats of three impoitanl divisions t>f the 
.subject : the carriage of passengers ; the carriage of gCKxls : and 
the control which, in the inteiest of the public, the State exeicises 
over railways. 'Fhc summaries of the regulating Acts are carefully 
expres,scd, and the book sliould he of service to officers of the 
companies. 


An Introdiution to the History of Life Assitranee. By A. Fingland 
Jack. London: P. S. King & Son. 1912. - This is a work o( 
mscarch into the development, from the early da).s of Rome to the 
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present time, of the princlj)le of union to alleviate to the suivivors 
of a faniih the declension of foitune which may ensiit* on tlie death 
of the family chief. It presents, from lecondite souices, a mass of 
interesting facts which will he of great valiu' to anvone who wishes 
to irace the wtuiderful growth of this social enterprise. 'J'he Author 
is of opinion that one of the <)ld Lomlon offict s ol gieat eminence at 
the present time was the first to he* founded on true pnnciple.s. 

Second Edition. 7//c A/tmtfiti vj Cnmival I ttu' tvii/ Pro- 
ectfuft. A. M. WiisHKKK. London. Sweet iV Maxwell. 1911. 
— 'fhe present edition has been entiieh le-wiilten and considerably 
enlaigid. It .still Iun no pretL 11^100 lo be moie than an 

anahsis of elements, and the Author \er\ wistly iirgi** on siiidtnts 
to supplement it by reference to and “l«) tin* cases cued,’* 

xvhich he eniphatHally .states are cited that tluv may be n ad. ^\'e 
have examined the book with f onsideiabl* (at* , :'nd find that the 
elements, and wc think we ma\ sa\, mou than the 1 1 menis of 
Oiniinal law' are »aiefuPv and sy^tf.matu i)ly s. t oui Thf aetairacy 
i.s reniarljble. 1 !k (»nly (tuu ism we h.i\e to make tii.il the 
Index 1 rather niM»mp}ete. A.s an instainv we loul.I not Jind 
“ falsi ii‘:at ion ti<‘counts” under either “faUiheat'Mn ‘or ‘\iM,oiints.‘* 

Second Edition. A Jhi^tS/rf C'ascs huAr tin' JJ < / 

pi'fnatfon Acts, by Ii'\nk biMkiLX London • v4‘ns iV .Sons. 
19T2. — dills rl'je^t iiulndts all the cases in the i c-ogmsed iep(»rts 
up t<> Januarv 6ih tif dii' Mar, and thev aie disT.ibnled iindei a well- 
devised scheme nf headings aiiangetl in alphabilual ordi'i. d’he 
facts ot ea^h case arc tersely pul, and iht Indi x gives exct Ilenl 
facihi) for refcrcr.M 

Second Edition. J /ntrodiathtH to th Roman Law, 

tJy ]•. L. W’.xnoN. London William (been Sons, 1912. — 
This IS a compr<.ssed and ex*-elltnl little W(uk, l)ased on liistory 
and pliilosoph}, Ut botfi of wlmh sdiolarship has added so much in 
recent years. And ilujugh on a .suhjed like Koiiiaii law, of which 
the records have perished to so lamentable an extent, conjee lure 
must often fill up the lapses which time has rendered blank, yet 
these very (onj<clures, well stated as lliey aie in this book, lead to 
a reasonable knowKdge of how' the* unceitain sjiacvs wire filled, 
d'he chajUcr on the d'wclve 'Table's is an illustration. If tlie student ’ 
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of Justinian would read Professor Walton’s book, in conjunction with 
the limperor’s great work, he would e*>tablish a veiy useful acquaint- 
ance with much that is the foundation of English law. 

Third Edition. The Laiv of Carru^^e hy Railwa}, Ily H. W. 
Disnky. Londem : Stevens & Sons. 1912. — This, the third edition 
of a very excellent text-boc'k, will be w»-lcome. Mr. Disney, if we 
mistake not, has established his claim by other writings to be con- 
sideie<l an authority on the subjfTl, The book under re\iew is the 
re-casting f)f notes made for lectures, di\ided into ihrc-e Parts, and 
in a small compass it deals thoroughly with the branch of the law 
coiK rini‘<l. Part I, on the ('arnage of (Iood>; incidentally shows 
how a rather <'haotic senes of decisions led to the passing of the 
('airieis Act and the Railway and (anal 'Fraffic Act, and discusses 
i*lear]y such matters as ('ontracls Limiting Liability, Duties of 
('onsignor, Deiivcrv to Consignee, the Carriage of Animals and 
Passengers’ Luggage. I’ait H concerns the Carriage of l*eisons, 
and lias < hapler'i on Ncgligenc'e, the Extent of Liability, the Con- 
tract with the Passenger, and Ibelaws. Part 111 is on Facilities 
and IVeference. in the Appendix will be found die relevant Stat- 
utes, Forms of Consignment Notes, with usual (icntral (.‘ondilions, 
^'c., and c\ample‘s of lU e-laws. 'Fhere is a good Index, but W'e 
should like to see ri fereiices given in the 'Fable of Cases. 

Third Edition. A T/rs/ Took of Jurispnuhfhe f^r ^tudttils of 
(he Common Zjre. J»y the Right Hon Sir Fri oikick Poiiock, 
Hart , T L D.. !>,(' L. London: Macmillan Co. 191 1,— This bcuik, 
us the learned Author slates, is not intended to lay out a general system 
of the philosophy of law, nor to give a classific'd view of the whole 
contents of any legal system, nor does it profess 10 compete with 
the many woiks which ha\e ai rived at one or both of tho.^e t)bje('ts. 
It is addressed to reacltMs who liave laid the foundations of a liheial 
education and are beginning the special study of law. It is written 
for students of the Common law on both sides of tlie ocean, and the 
rapid appearane'e of the third edition on the heels of the second is 
sufficient proof that it has not appealed in vain. Part I, dealing 
with “Some Cleneral Legal Notions,” remains .substantially the same; 
Part II, dealing with “l.egal Authorities and their use,” being more 
versed in cm rent decisions and lileralure, has naturally rercived 
new references and othei amendineiils due to lapse of time. 
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Fourth Edition. Rcmimkrs for Conveyafurrs. By H. M.' 
BROUOnroN. Loiiclon: Horace Co\. 1912. 'I'his wcll known and 
useful book, full of suggestions and cautions on the difficult sub- 
jects on which it treats, will be sure of a welcome, in its revised 
issue, from solicitors and com eyancers. 

Sixth Edition. UWs' CinutmtaN/ial Kvtdfncv. Edited by 
the Right Hon. Sir Ai.FRr.n Wills. London : Jlutterworth & Co. 
1912. — Wills' treatise on ('ircunistantial Evidence has held its 
own foi seventy three years, ami it must be a great pleasure to the 
distinguished lawyer and judge w*ho edits it to bring out another 
edition of his fathers work. The present edition has some new and 
important features. The Precipitin Test, tn distinguish human from 
other mammalian blood, whic h had just been discovered in n)02, 
and an account of which was given by Dr. Wills in the edition of 
j that year, is now established, and l)i. AVillco\ has contributed a 
valuable memoiandum on the subjtsi, 'I'he “fingii pi inis*’ test 
; also has increased much in authonly, and ihi* Editor has ln*en al»Ie 
to add to 'his Wilnine a mernorandiini on that subject corieMtd by 
the Chlet Commissioner of the Mitropolitan I'olii-e hinistlf. .V 
feature <if this \\<nk has alwa)s been the ^xctlhnt and instinctive 
accounts of the mam fcaiuie» of interesting i ast in which circum- 
stantial evidence jilayed a leading p.irt. 1\) the present t dition has 
l>ecn addtd R, v. Dirkmiut ^the Xewcastk- tram nun del ). R. v. Rroome 
(the Sloiieh niiirdeiJ, and R, fVv// n. It is haidl) neccssai} to 
add that the piescnt in every respect niainta»M> the high .standard of 
the prc\inuN editions. 


Tenth Edition. /?. ( Guidf U» Comf^any Lnu* and I*9acii«, 
lb H. W JokoxN. lamdon Joulan \ Soil'*. 1912.- 'I’he present 
edition of this work has been, b) revisions and amplifications, brought 
up to date as recent a.s tlie end of Tanuary last, and it keeps fully uji 
to the high standard of the earlier issues. 


Tenth Edition. An Analysh of SnelPs Principles of Et]uity . 
('.Sixteenth Edition). By E. E. Blx'Ih. Jxmdon; Stevens & Haynes. 
3912, --This familiar analysis of a familiar book has been adapted to ' 
the latest edition of the ])riiK:i]ul work, and will well reward the^ 
student who < insults it. 
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Twelfth Edition. Thv Workmen's Compensation Act 
with Notes^ Rutes^ Orders and Regulations. Jly W'. AimrNoroN 
Willis, LL.]}. T^ondou : Buttmvorth iS: (.'o. 1912. — In the 

present edition the learned Author has omitted the historir:<il in- 
troduction in order to make room for material of a more practical 
nature. English and Irish cases are noted uj) to Januar)' 6th, 1912, 
and Scottish to Deceml>er 20th, 1911. The Workmen's Compensa- 
tion Rules have been brought up to date, the Regulations have been 
printed almost in extenso^ the Rules of the Supreme Court relating 
to apfwals have been included, and the full text of the Aci has also 
bci n added to the Appendix for more convenient reference. A use- 
ful note on the National Insurance Act 1911, relating to liability to 
pay compensation or damages, is inserted in the text. 


Fourteenth Edition. The S»cretarys Manual. I]y J. Fitz- 
patrick and ' 1 ‘. E. H.woox. London; Jordan Sons. 1912. — 
It is not impiobable that almost every educated person feeK himself 
competent to undertake secretarial duties generally. Hut when such 
duties demand the prudent pilotage of a joint stock company, public 
or private, some special education is ret|uired, a large amount of 
material towards which is supplied by this book. 


Fifteenth Edition. 7y/e Police Code. Hy the late Col. Sir 
Howard Vixcent, K.F.M.CL, (Ml., revised b) the Commissioner 
of !\)lKe of the Metropolis. London : HuUerworth iV Co. igi2. — 
Sir E<lward H<Miiy has reviseil the present edition with the aid 
of .Me.ssrs. C. 1 .. ('raik and Higham, (‘hief (’»)nstables of the Metro- 
politan Police, a-ssisted by Suiierintendents Mooie and CHive. It 
will therefore be apparent that no effort has been spared to bring 
this well-known and invaluable work to the highest point of utility. 
- The Introduction i.s by Sir Charles Mathews, the Director of Public 
* Prosecutions. The Address to Police Constables on their duties, 
penned by the late Lord Brampton, stands as a monument of the 
ideal for every recruit to the Force. l\seful to the Police, useful 
to the Layman, and for ready reference of great utilii) to the PractL 
'tioner in the Criminal Courts, it is unnecessary to describe in detail 
1 this handy work, the result of knowledge gained by years of associa- 
ktion with a body of men whose interests he had so truly at heart. 
Sir Howard Vincent was, in common with every Londoner, proud 
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of our Police, and wished in a small compass to include for their 
information knowledge letpiisite foi the due performance of their 
cver\ -day duties. In achieving that object his success was without 
parallel. 


CONTEMPORARY FOREIGN LITERATURE. 

Vniire contra Juhfum Ptopnum, by E. Riezi.er. I^eipzig : 
Dunker and Mumblol. n>i2 -I'he Author traces the origin and 
gradual growth and de\ elo])ment of the doctiinc t>f “ Venire contra 
propnnm JaLinni nulJi ct oiCiiitiffP / «., that Roman (‘anonistn' 
doctrine w Inch, cam ji^ra?io sa/is. forms the ecjuivalent of the English 
doctrine t)f estoppel, at fust in Roman, then in ('anon, and lastly in 
that later ('i\il and ('anon law which has been bnmght about In 'riie 
labour the glossalt»rs and coiisihators iia\e sjient in inteqm ting and 
modernising those two legal systems. He then discusses the Eng- 
lish doctrir. of est(»ppel and the modem Oeiman doetnne of the 
t/t\ U)(/c/s/ntc/i^ nut dem liandeltL" On 

pages hi t't St he raiM ^ llie intert sting ([iunIioii whether then* has 
been a historical t (Mine<'ti(»n between the hist beginnings mI the 
English do('tMne of estcippel and ihe Roman-(^tni^ni^lie d.icliinc 
ol VifUft contfii pPuptiinn fictum. In fa\i»ut ot an alfirmalivc 
answer to tins iiiusinni an, in his ('jiinion, the taeis that those 
early r.nglnh jurisi-N wlio may be considered Ps the fathers of 
English law, (iianvill anti ihaeion, ha\e. It. a groat extent, been 
infliienctd l»y Roman-C'aixjnislic ideas and c t)iU'eplions, and that, 
as regaids ( anon Liw, <>ne ol tbo.se decretals of tht Ltber Extra 
whkh emphasize llie do< trine of Ven:re t^ontra factum frofnum, has 
been addie'ssod to an English bishop, vi/., c. 5, A', dc JiL predKy /, 77. 
Eurlhermtjre, in ( iianvill s 'Jhhtatus de Iti^ibus^ lib. A', cap. 12^ there 
are clear trat'es ol the lalei estopped by deed. The.se short remarks 
will buflice to .show tlial Prof. Rie/ler's book contains many ptjints of 
interest foi English iawjers, e.sj;ecially for tho.se who like to dive into 
the still injstcnous dtjUlis of early English legal liistory.* 

Dit Advocaiur um^rrer /aU. By E. IlKNUiicr. Berlin: O, 
Liebmami. 1912. —'Phe book is mainly addressed to members of 
the German and Austiian legal profession, but it contains several 
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passage^ whi('h will he of interest to English la\v)ers. Noticeahlo 
is the Authors eulogy of I*]nglish advocacy. He attributes the high 
stjindard of the ICnglish lUr and the great admiration whidi the 
English Judicial liench enjoys at home as well as abroad, chiefly 
to the division of the English legal profession into barristers and 
solicitors. I should like to advise those English “leformcrs who 
wish to do away with this distim'tion, carefully to study 1 )r Benedict's 
little bo»jk. 

Datt\che JurhUn-ZettuH:;^^ VoL XVII, Xo>. 3 to S (i Feb. — 15 Apr. 

Berlin. — On p. 243, the well-known (Icrrnan internationalist, 
iVof. Nienie>ei, contrihules an article on The 'rript^litan War and 
the laiw ol N.ival W'aifare' He points to the fact that, although 
the IV'cLiialion of Loiuion has not yet been ratifa^d by any of the 
contracting count ri(^S ltal\, a party to the Declaration, as well as 
Turkc}, a non [)art\, h.ivc actually ad« »[)ted and applied the principles 
as laul down in that tlocumen!, and that, as regard -» the capture of 
the neutral nc^scK Cnftti\v:^e and Matwuba^ both parties iinolved 
('ontunplati* an appeal to the Hague rnbiinal. I le concludes his 
interesting stud\ with the foHtnving remark ‘‘’I’lu Triptiliian war 
ahead) shows most i'learly iliat in modern na\al WMifare tlie legal 
position of neiilials, as expiesseil in the Declaiation of Londtin, a 
re.dity with wdiK h t\u h lielligtitMU has lo reckon." On j). 20H, llie 
famous Romam.sl anti senior ot the Hcultllvrg law tacuit), Brof 
E |. Bekker, writes on “ Intcinational Tieaties ag^unst iCspionagc." 
He begins with the lollowing w’»>ids . ‘'E'.puniage and prosecutions 
for espKjnage aie some of the most disgusting tealuics in the peaceful 
inicicuuise between the diflereiit countries. I-Aaggerated by a daily 
press longing for sensational news, praised by some as heioic deeds, 
condemned by others as ineanesl felony, they are, more than any 
other occurrences, likel) to be an obstacle lo a reasonable rapprxKhe- 
menf, and a bar to a mutual understanding which might lead to a 
healthy relationship, and in the end to a well-regulated co-oj'KTation 
between States. A nation t»ftcn forgets the blows ol a cmlgel more 
readily than- pin-pru ks." Now, his proposal is that the modern 
countries should come lo an international agreement by which each 
of the contracting parties undertakes not only to refrain from any 
kind of esi>ionage, but lo punish any such act committed against any 
of the parties to the agreement, whether the culprit be a niUive or a 
foreign subject. For instance, let (lennany and Switzerland enter 
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into an arrangemeni by which they promise that Germany will' 
punish any act of espionage committed against Switzerland in the 
same manner as an act of espionage committed against Germany, 
and vice verstr On p. 380. Dr. Martin of Hamburg gives, an 
interesting study of Art. 5 of the Maritime Convention of Brussels, , 
1910, His proposiil to grant legal personality to a ship — in other 
words, to treat a ship on the same footing as a body corporate — 
will hardly meet with approval wherever English law prevails. 

G. C. F. S.-M. 
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I.— INDIVIDUAL AND C 6 MMUNAL LAND 
TENURE IN RUSSIA. 

Part I. 

I T was in the Vllth century that the peopling of the 
RussiSn plains by Slav tribes commenced. They 
settled chiefly along the banks of the Don and the Dnieper. 
According to the descriptions given by contemporarj' writers 
this territory consisted of gigantic forests and impassable 
marshes. It j.Nas owing to the character of the country 
and also to the fact that the River Dnieper formed part 
of the “ groat road *’ from the Variags (Normans) to the 
Greeks, that the Slav population (called “ Rus ") were, as 
recorded by travellers in the Xth century, a warlike and 
a commercial people, and congregated in towns, devoting 
little or no attention to the cultivation of the soil. 

The centre of their commercial life was Kiev, “the mother 
■' of Russian towns,” and the principal traffic was in slaves. 

It was only in the Xlth- century that the retainers of the 
Russian princes (boy are) began to receive land in remunera- 
tion of their sei^dces. 

The first Russian Code, *'Russkaya PravJa," in the Xlt^; 
century, makes mention of the boyare as privileged land-' 
"lords who cultivated their lands chiefly by slaves, kholopi; 
.,and by tenants, zakoupi, who were in a position of semi- 

25 
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slaver^s that is to say, they were free, but in returner the 
use of the land and means of cultivation they paid a certain 
proportion of the produce to the landlord. 

If such a tenant left his landlord, however, w’ithoul having 
fulfilled his obligation, he could be claimed as a slave. 

There is al-^o mention in *"Riis*ikaya Pravda^'* of vncrcU, or 
free labourers, who cultivated the State lands and paid a 
tax in kind to the prince. It is worth noting that, although 
these tlirce different classes of persons connected with 
land tenure — hoyarcy swerdi, and zahntpi — are specified in 
*^Russkaya Pravda,'" there is no mention of land itself as the 
subject of transactions or inheritance, showing that at that 
time the right of ownershi}* in land was unknown, and it 
is not before the Xllth century that indication of private 
landowners can be found. There were three classes of 
landow'ners at that time: (i) princes and member'^ of their 
families: {2) ^\yarc : and churrlu‘S, moirast(‘i i(‘s and epis- 
copal sees; diid the lands owned b\ them W(i'e h(‘ie«lifar v 
{pohhina)y and were worked by slaves. The proportion of 
land thus owmed w’as small, the n‘st of the vast territ('iy 
belonging to the Rus being free to all. 

Tire princes, as rulers of the “Russian lands,*' had supreme 
rights over this land, and taxes w^cre paid to them by the 
swerdij or five labourers ; hut they had n ) right of pro- 
perty in the land, this right being confined to the voichina. 
The smcrdi themselves had no right of property in the land 
they w'orked ; they held it only wdriie they cultivated it. 

Land has never been regarded by the Russian people as 
the subject of proprietorship, and the peasants still say that 
“ th^* land belongs to no one, it is God's." 

The e.xact form of tenure of land for agricultural purposes 
at that time is uncertain. The new' conditions in wdiich the 
Slavs found themselves after their occupation of the Russian 
plains caused a gradual break up of the Clan system under 
which the}' had formerly lived, and it was probably followed 
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by the Communal system of tenure which is so familiar in 
Russia at the present day. 

In the second half of the Xllth century incessant Tartar 
incursions destroyed Kiev and almost depopulated the 
country, and a great exodus of Slavs to the north-east 
took place. There they met with the aborigines, Finnish 
, tribes, who appear not to have resisted the new comers, 
^ and who shortly became fused with them into one people. 

This movement to a gt ographical situation so much 
further from the sen caused a diminution in the com- 
mercial pursuits of the Slavs, and agrirultun* became their 
chief industry. 

In the appanages of north-eastern Russia agrarian rela- 
tions were, at this early peiiod, the same as in Kievan Rus; 
but as time went on they gradually changed. The noith- 
eastern princes bcg,\n by degrees to look upon themselves 
as 1 indowners, as well as rulers, in relation to their princi- 
palS ics. In order to remunerate the services of their re- 
tainers and others, the princes gave them sometimes towns, 
but more often villages and land already cultivated by 
peasants {iclumii lucli), to administer, and thereby make what 
profit they could. Sometimes these lands were granted in 
absolute and hereditary proprietorship {votchina), but usually 
they were temporarily granted during the period of service 
(pomicsfic). 

Thus the peasants who cultivated the land granted by 
the prince to his boyarc became subordinates of the latter 
by whom the land was administered, and pziid taxes to him. 
These relations, resembling those of feudalism in Western 
Europe, were, however, quite different in essence. Neither 
service to the prince, nor tenure of land in reward of ser- 
vice, were liered'tar)’. The boyarc and the free servitors 
{volvic slugi) served their prince by agreement, and were 
free at any time to leave the service of one prince and take 
service with another. They held their lands {pomiesiic) while 
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they actually fierved, the same Lind passing from one boyarin 
..,to another, either wholly or in part, according to agree- 
ment with the prince. Thus boyarc and free servitors were 
not vassals of the prince, but were free men. Nor did 
the Russian peasants correspond to the Western villein. 
Like service of the hoyarin and the free servitor, his land 
tenure was based on agreement. lie held a certain allot- 
ment so long as he found it profitable, but was free to move 
when he wished. If a peasant took a plot of land belonging 
to the prince, he paid the tax to the prince. If he took 
one in vokhina or pomie$iu\ he paid it to his landlord. The 
fusion of the supreme rights of a ruler with the right of a 
proprietor in the person <^f the prince, reached its complete 
expression in the Grand Principality of Moscow. The 
Sovereign of Moscow became the sole proprietor of all 
the territory of the Russian State, and all agrarian rights 
emanated Iruin and were dependent upon him. This 
applied even to the rotchma (hereditary lands), which could 
be taken back at any time at the Sovereign’s pleasure. 

At the beginning of the XVIth centurj, when the power 
of the Sovereigns of Moscow increased considerably com- 
pared with that of the princes of other appanages, they 
took measures to curtail th(‘ right of the boyarc to transfer 
their service from one prince to another, and this right 
was entirely suppressed by han the Terrible towards the 
end of that century. 

During that century also, the custom of remunerating 
the services of the boyarc and vrdni slugi (free servitors) 
by grants of land in temporary possession (pomiestie)^ 
crystallised into an oiganised system. Thus the service 
of the pojnicslchtk became practically compulsoiy, and at 
the same time a natural fusion took place between the 
boyarc and other State servants, ^^'ho gradually together* 
formed one great class called ‘‘ Slugilic ludi,*' or servants, 
of the State. 
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The constant passing of the peasants from one estate ; 
to another caused great inconvenience to the landlord'.' 
{pommtchik)j because it made his position uncertain and 
thus hampered him in his service to the State. The 
Moscovan sovereigns therefore began to take steps to re- 
strict the peasants in their freedom of movement. This* . 
together with other circumstances, resulted at the begin* 
ning of the XVIIth centurj’ in a check to their further 
niig*'ation, and thej' became fixed to the lands they 
cultivated. 

At the end of the XVIIth century there was a tendency, 
looked upon more or loss indulgently by the Gbvernment, to 
make pomicstie hereditary and transferable by sale, though 
in a disguised form. It was under Peter the Great, in , 
1714, that all distinction between voichina and pomicsiic was 
definitely swept away and all land l>ccame the permanent 
pr()j)cTty of the landlord. At the same time certain re- 
strictions were laid upon its free disposition and enjoyment, 
and the State service of the pomiestcJiik, who now formed 
the class of Nobility, became obligatory. Peter III in 176.3 
granted a Charter of Liberties to the Nobility by which be 
set them free from compulsory seivice, but it w’as not until 
178J, under Catherine the Great, that the right of property 
in land w’as established as it now’ stands in Russian law, 
naniel}% absolute and hereditarj’ right to possess and enjoy 
and dispose of it. 

The right of property in land, however, could only be 
enjoyed by the privileged classes ; the mass of the popula- 
tion, the peasants, did not possess it. 

When the peasants were fixed to the lands they culti- 
vated, which belonged either as voichina or as pomicstic to 
the hoyarc^ or to the monasteries, or to the State, the,, 
peasants themselves became an inseparable part of the 
land, and were gradually regarded as the property cither 
of the landlords or the State. Under Catherine the Great . 


i> • . 
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Russian serfdom reached its complctest development, and 
it is recorded that she pave as presents to different favour- 
ites no fewer than 400,000 “ souls,’* that is to say an 
average of 11,700 souls every year of her reign. 

Her son, Paul, gave away 205,000; or an average of 
60,000 souls ever}’ year. 

During the whole of the XVIIth and most of the XVIIIth 
centuries the Sovereign Power did not interfere in the re- 
lations betv^cen the peasants and their landlords, leaving 
the constitution of these relations to custom. The amount 
of land granted to the pcisnnts was determined only by the 
landlord, as was also the tax paid and the service rendered 
by the peasants in return for the land. It w.is only after 
the end of the XVIIIth century that the Kussian Tsars 
began to promulgate ukases regulating those relations, 
end during the XIXth century these ukases became more 
lequent. 

In 1857, ikUjVl the Emancipation, the number of serfs 
was 37*5 pel cent, of the whole population of Russia, Tlie 
serfs belonging to private poisons were divided into two 
classes, the nadchiiCy who received nadicl or allotments in 
return for cultivating their h»rdb’ land ; and ohroihuic, who 
paid rent to the lord for the use of his land. The amount 
of land possessed by each peasant of the fu*‘mer class was 
between son on and eight drbiatins (a dcsiatiu is about 
27 English acres) and the amount held by each of the 
latter was about 12 dcshtiim. For this an average rent of 
ten roubles a year per head w’?s paid. The money value 
of tlie work given by the uadclnic was, however, twice, 
and .sometimcb three timco as much. 

In estimating the situation of the peasants, it must be 
borne in mind that the system of culture was extemive, that 
the appliances of agriculture were of the most primitive 
description, and that money at that time was much more, 
costly than it is now. The situation of the State peasants, 
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also, owinff to the abuses practised by the officials in whose/-, 
hands was the administration of the lands, was still w’orse. 
In i86i the serfs became free. The emancipation was 
accompanied by fjranls r.f land to the peasants, which they 
had to redeem from the landlords. The redemption money 
was paid by the State, to whom it had to be repaid by the 
peasants with interest in yearly instalments. The minimum 
of land granted to t'ach peasant was 2*5 dcsiatins, and the 
maximum 12 daiatina. The various taxes which they were 
compelled to pav were so exceedingly heavy that, according 
to a statement by an official Commission, they amounted 
to 198 per cent, of the net profit from the land ; as a natural 
consequence the peasants were always in debt. This enor- 
mous taxation of the midicl and the insufficiency of land, 
e'^pecially pastille, granted 10 them, compelled the peasants 
to buy or take stilUmore land, which forced up the price 
and increased the rent. 

I'o satisfy this land famine, the Peasant State Dank was 
established in 18S3. This bank was practicaily a depart- 
ment of the Nobles' State Dank, the purpose of wdiich w^as 
to support the land (n\nership of the nobility. By granting 
loans to them the Nobles’ Dank enabled the nobles to keep 
their estates, or to sell them at a high price, or w hen they 
were so deeply mortgaged as to he unprofit«iblc. The 
Peasanls’ Dank assisted tlie peasants to acviuiie the land, 
hut at such exorbitant prices, that although they cultivated 
it themselves and employed no labour, it was impossible 
to pay off the interest as well as the taxes, and it was no 
unusual thing for the land ultimately to return to the bank. 

In 1905, the latent date at which w^e have official statistics, 
the amount of land belonging to the peasants by right of 
property in 50 piovinojs of European Russia was -4,657.719 
diiiititins, of which about 8,000,000 dcsiatuis were acquired 
through the Peasants’ Dank; that is to say, 24 per cent, of 
the whole of the land in private ownership, wliicli at that 
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time amounted to 101,859,173 desiatins. In the period' 
‘.-between 1906 and 1911 the peasants acquired through the 
Peasants’ State Bank 5,252,000 desiatins; thus, at the 
present time (1912), about 30,000,000 desiatins of the land 
in Russia is owned by peasants. The greater part of thisi'' 
land (So per cent.) was bought by them from the nobles. 
During the period from 1861 to 1905 the amount of land 
belonging to the nobles was decreased by about 26,000,000 
desiatins, and in 1905 there weie 53,292,838 in the posses- 
sion of the nobles, or 52'3 per cent, of the land in private 
ownership. \t the present time (1912) the amount in 
possession of the nobles is about 49.000,000 desiatins. 

Part II. 

There are no historical records lo show with any exacti- 
tude what the system of land tenure by the smcidi (free 
!..bouiers) had been in Kievan Rus. The only known 
documents n-iatc to north-eastern Russia at the end of the 
XIVth and during the XVth centuries. According to these 
documents the S3stem was communal. The question of 
the origin of the commune (obscltina) and the time of 
its appearance has licen the subject of much and heated 
discussion in Russian liteiaturc. It is now regarded as 
established ihat the obschina is of very ancient origin, and 
is the basic form of land tenure among the Slav races. 

The Russian obschina is supposed to have originated 
in Kievan Rus after the breaking up of the Clans. t;he 
separate families, dvori, having formed themselves into 
unions, known as verve, in Itusskaya Pravda." The verw 
not only regulated the distribution and taxation of the land, 
but, to a certain extent, exercised administrative and judicial 
power over its members ; its representatives, elected at the 
meetings of the heads of families, acting as intermediaries' 
between the people and the Sovereign prince. 
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' By degrees the increase of the Sovereign power cansed' 

the diminution and loss of the administrative functions of: 

the ohschina. It became purely agrarian in its fnnetioo^^ 

though its position was nr> less important than before. The 

.obschina was responsible as a body for the land taxes due 

to the Sovereign and to its landlords, the fixing of the tax 

and the amount and quality of land held by each member 

of the community being entirely a matter for its internal 

administration, and not subject to interference from the 

State. The Moscow princes appreciated the obschina as a 

convenient instrument for their fiscal objects, and sometimes 

also made use of it for i>olitical purposes, as when, for 

instance, Ivan the Terril)le, in his struggle with the boyare, 

* 

looked for support to the common people, and reorganised 
the ohschina into an economic and administrative self- 
governing body. 

After the free migration of the peasants had been stopped, 
and they had by degrees become the . erfs of their landlords, 
the (fhsihim, not only held its ground, but was extended to 
places whore it had not before existed, the pomicstchiki pre- 
ferring to deal with it, as representing the peasants, rather 
than with the individUvds themselves. 

The Emancipation of the Serfs raised the problem of the 
continuance of the existence of the obschijiay that is to say, 
the problem whether land should be given to the peasants 
as nadicl in a communal form or to individual proprietors. 
The solution was found in a compromise between the two 
extremes; the obschiua was preserved in those places wdierc 
it already existed, but the form of tenure of tlhe land was 
'made optional. Either the land of the whole community 
might be divided among the individual members, or any 
individual might claim his share and become an independent 
proprietor provided that he paid the whole of his redemption 
*money. 

/ From that time until lately (1904- 5), the attitude of the 
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Government has been on the whole in favour of preservingf 
the obschi)!ii. It was rcgardctl as a pillar of conservatism 
and a safeguard against the formation of a proletariat class. 
There was a tendency io take advantage of the new power 
to break up the ubsiliina on the one hand, by the richer 
peasants vho icdeomcd tlicir land, in order to get rid of the 
responsibility which rested on the ohsthina as a body for the 
payment of taxes and redemptam money to tlu‘ State ; and 
on the other hand, hy the poorer peasants vho found it 
profitable to sell their land, the result being that a certain 
amount of naJicl got into the hands of merchants and other 
persons not of the peasant class. 

In 1S9J, the Government, theiefore, took steps to check 
this tendency to leave the tibsihuut, by making it permis- 
sible to do so only b\ consent of t\\c>-thii(ls of tlial body, 
while the selling of land given as tuuln'l was stopped 
' V a law forbidding its sale by peas.mts except to other 
peasants. 

The Go^eInment, wdiile preserving the ob^Jiina, took 
measures to restrict its iiuh pendence, b} placing it under 
the control of the local mibilit\ from among whom a Zcmsly 
Nahhiilink was aj)pointed ]>y the C'rown, to whom the icso- ‘ 
lutions passed hy the absikina Iiad to be submitted for 
confirmation before they conld be carried out. 

The events f)f 1905 and 190O showed, ho\vc\er, that the 
hopes of tile Government of getting conservative support 
from the peasants, to wh<»m a large extension of the franchise 
had been given, wxre destined tc' disappointment. After 
the dissolution of the first Duma, in which, contrary to the - 
expectations of the Government, the peasants' representa- 
tives formed the extreme left party, their policy in respect 
to the obschiua w'as completely reveised. A ukase W'as 
issued on November 9tli, 1906, intended to destroy the 
obschnu and create among the peasants a class of small 
landowmcrs. This ukase repealed the law' of 1893, and T 
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restored to every member of the ohschina the right to leave 
it, and claim his own share of land by right of property. 

To encourage the speedy break up of the obschina^ the 
Government not only nude use of the local influence of 
officials, blit offered loans on easy terms to the peasants 
who wished to leave it and establish themselves on their 
own farms. 

At the beginning of 1906, the amount of land in the fifty 
provinces of European Russia, in communal property, was 
99,013,000 dcsiatins, held by 9,009,900 heads of families 
(dvor), about three millions of w^hom had in tlieir possession 
less than five dcsuitins each, a holding, which in Russia, is 
insullicii nt to maintain a family. Erom the *time of tlie 
said ukasi* until the ist of April, 1911, 2,116,600 applica- 
tions to sepal ate from the obsJnna have been made, of which 
1,510,100 have already been granted, the amount of land 
taken up being 10,942,000 dcsiaitm The greater number 
of these applications were made by peasants who had 
already left agricultural pursuits and were following various 
trades and other callings ; and by the very poorest peasants 
who only desired their share of land in order to sell it. The 
tendency among actual agrieulturibts to abandon the com- 
munal s}stem and pass to that of individual property, is 
specially observable in the south-east and soutli-west of 
Russia, where the ohschina had not long been established, 
and had never been strong. In Central Russia, the tend- 
ency towards the communal holding of land is more firmly 
rooted, and it is a remarkable fact that even where the 
ohschina has been broken up, the peasants do not take each 
his land as his owm individual property, but they form 
groups, each group applying to the administration of its 
share of the land, as far as the new conditions permit, the 
principles of the Communal System, and thus one large 
ohschina breaks up into several small bodies somewhat 
resembling it. 
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V Part III. 

" The principle of the system of the communal holding 
of land as it stands now in Russian law, is that the land 
belongs by right of property to the obschtm or union of 

'* peasants, each member having only the right of possession. 
The subject of communal property is land, namely, arable 
land, pastures, forest, etc. The house plots belong by right 
of property to the families, and are held by them in here- 
ditary possession. As proprietor, the obsclihia has the right 
to dispose of the communal land, to let it on lease, and even 
to sell it. The right of disposition has, however, been 
restricted in many respects by clififerent recent enactments. 

The pastures, forests, etc., arc enjoj-ed in common by all 
members of the nbschina^ but ploughed fields are divided 
equally among them, the basis of partition usually being 
number of males in the community. As this number 
varies from tii^ e to time, periodical re-division is necessary. 
This formerly took place in sotne of the obschinm every 
three or four years, and the result of it naturally was a 
tendenev to destroy initiative in improving the land. The 
law of 1893 fixed the period of re-piirtition at every twelve 
years, and any peasant who had taken steps to impiove his 
holding had a right to receive the same piece of land again, 
or else be compensated for his outlay. 

The quality of the lands of the ohschina !>eing varied, each 
peasant is allotted a narrow strip of each quality, often at 
long distances apart. In addition to this inconvenience, a 
uniform system of rotation in culture is compulsory under 
such conditions in order to keep cattle on the pastures and 
separated from the other crops. As mentioned before, the 
obschina^ as a body, is answerable for the community in the, 
matter of taxes and other service of a public nature, the 
individual members of it are bound by mutual responsibility, j 
Thus, the e.-sential features of communal land tenure ai^ 
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(a) tile belonging of the right of property in land to the 
Commune and not to its members ; (6) the mutual respon* 
sibility of the members in the payment of taxes levied on 
the obschina; and (c) the re-division of communal lands in 
equal shares among the members of the obschina. 

The economic and social significance of the obschina has 
long been the subject of passionate discussion in Russia. 
On the one hand, it is condemned as a check to the 
development of modern methods in agriculture and the 
stratification of the country people into class. On the 
other hand it is contended that the present drawbacks in 
the communal system of land culture are not essential to 
it, and may be removed or mo'dified; but that such system 
prevents the prolctarisation of the peasantry, and that the 
obschina as the embyro of the coming Collectivism develops 
among the Russian ■}x?asants a sense of equality and 
altruism. 

L. P. Rastorgoueff. 


II.— THE RIGHTS— AND WRONGS— Ol- PARENTS 
UNDER THE EDUCATION ACTS. 

M ore than forty years ago was passed an Act of 
Parliament which laid the foundation of our 
present system of universal and compulsory free education 
for the children of all those parents who are not able to 
provide for them out of their own private resources. 
Before this, education was supplied to the poorer classes 
of the community chiefly by voluntary agencies, supple* 
'•mented by the contributions of the parents, and, it must 
.be added, afterwards by contributions in aid from the 
^.Imperial Exchequer. Education, in itself, is obviously so 
|jexceilent a thing, that Mr. Foster’s Education Act was 
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gladly welcomed by all those good philanthropists who 
arc anxious to find short cuts to Utopia, and think that 
their excellent intentions will be more quickly and more 
speedily effectuated if they use compulsion to make their 
poorer neighboiiis walk in the straight path. The measure 
was modest enough in its primary intentions, just to es- 
tablish the necessar)’ machinery for providing schools in 
those districts where they did not already exist, and to 
compel those parents who in that respect neglected them, to 
send tjieir children to school. And these good results were 
to be bi ought about at a very small addition to the rates. 
But the results were as are to be expected of all compul- 
sory measures for the quick attainment of the millennium. 
The idea that the Act would be cheaply administered 
was, as we have long since leaint, an illusion, since it has 
laid a heavy and constantly increasing burden ui)on the 
F-Pincial resources of the country. Whether the results, 

• i»e forcing of the bulk of the children of the country 
through one State presciibcd curriculiiin of education arc 
commensurate with the expense, is a question for the 
politician's consideration rather than the lawyer’s. 

The School Boards foimed under the Act, as might 
have been expected, soon showa*d a tendency to increase 
in number and to absorb the smaller voluntary schools, 
many of which, depcinling largely upon subscriptions, 
found it difjicult to compete with the Board Schools, 
supported as they w’cre by the public purse. 

This [process would have been quicker but for the diffi- 
culty of the religious question, which induced Churchmen 
who did not appieciate the School Board efforts toward 
a neutral religious teaching, to strain every effort to main- 
tain tlieii church schools, which in the country districts, 
at any rate, provided for the education of the greater 
part of the population. But the more immediate difficulty 
attending the effort to educate the children was the inability 
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of the poorer parents to pay even the modest weekly pence 
exacted by the school authority. This led to hardship, and 
it became impossible to resist the logic of the demand that 
the State, which enforced compulsion, should pay all the 
expenses. Hence it is that we to-day have universal free 
and compulsory education, a system of education of prac- 
tically a uniform type baserl principally upon that which is 
chiefly suitable for the literary class. 

When the cruelty and hardship of extorting school pence 
from poverty-stricken patents had been removed by the 
abolition of the fees, a further imperfection in the system 
became more and more apparent, cspeci.dly in the greater 
towns. This was the discovery: that it is little use tr3dng to 
teach hungry and starving children even the three Rs”; in 
other word.s that they must be fed if their education is to be 
cflicient. This has resulted in the school authorities being 
empowered to feed the j>ooier children at the public expense. 
The number of thos<' thus f<‘(l at the public co^t tends to 
increase, while, as we might exjiect, the provision for re- 
covering the cost from the parents is practically a dead 
letter. 

If it be useless and even cruel to teach starving children, 
the same equally applies to school children who are phys- 
ically unfit, that is, those who are in ill-health or who are 
afflicted with natural defects and really need the attention of 
a medical practitioner. The dutj' of caring for the health of 
children obviously belongs, at Common laws to the parents, 
and this now has become a statutory dut)' which is set out 
in the most comprehensive w’ay in the Children Act of 1908. 
It is to these medical-parental duties and parental rights, as 
affected by recent legislation, that w'c would now direct the 
reader’s attention. 

As an almost obvious corollary to the provisions for 
feeding school children, there w’as passed “ The Education 
(Administrative) Act 1907,” which came into operation on 
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1st January 1908. This Act, by sect. 13, cast upon s^ihool 
authorities the duty of providing for the medical inspection 
of children in public elementary schools and also the power 
to make such arrangements as may be sanctioned by the 
Board of Education for attending to their health and 
physical condition. An elaborate circular, No. 576, dated 
22 Nov. 1907, was immediately issued by the Educa- 
tion Board which, not satisfied with the extensive powers 
of inspection entrusted to it for the inspection of school 
children and the prevention of disease, pointed out in 
sect. 9 of their Memorandum, that “Action in these three 
“ directions will be incomplete unless the personal and 
“ home life of the child are also brought under S3'Stematic 
** supervision. The home is the point at which health must 
“ be controlled ultimately.” Evidently the pundits of the 
Board of Education contemjdate a time when they shall 
have the power to regulate the homes of all children 
attending public elementary schools, that section of the pop- 
ulation which IS least able to protect itself against such petty 
official tyrannies as would be inevitable under such domi- 
ciliary visitations. Tlicre is no hint in this Memorandum 
that parents have any right to control or interfere with the • 
inspectu)!! or medical treatment of their chddren, onlj" a 
suggestion that the paient may be asked to attend at the 
medical inspection of the child, for the purpose of giving, 
information, and that he should co-operate with the school 
medical officer, teacher, nuise, and health visitor; but not a 
word that a parent has a right to refuse to submit his child ’ 
to inspection or to decide as to the medical treatment that 
it may undergo. 

The Education Act of 1907 made no provision for the 
parents to bear the expense of cither the medical inspection\,' 
or treatment of their children. But two years later a short 
Act wjis passed, “Local Education Authorities (Medical 
Treatment) Act 1909,” which provided (i) that the school;:^ 

* ^is 
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. authority might recover summarily from the parents as a 
civil debt the cost of medicah treatment of the children, 
unless they were satisfied that inability to pay arose ‘'by 
reason of circumstances other than his own default,” and 
(2) that failure to pa}' should not subject the parent to any 
civil disabilities, and (3) that "nothing in this Act shall 
" be construed as imposing any obligation on a parent to 

• " submit his child to medical inspection or treatment under 
" sect. 13 of the Education (Administrative Provisions) Act 
" 1907.” 

Thus, in theory, parental rights are fullv protected by 
statute, though it may well be doubted whether the thou- 
sands of parents throughout the land have any knowledge 
that they are entitled to object to the medical inspection of 
their children, or, what in practice is still more important, 
to object to their being medically treated : which treatment 
may also include surgical operations. From tlic circulars 
issued by the Board of Education, it is eviden* that that 
great administrative central authority regards itself much as 
if it were tlie owner of a State stud farm, with little or no 
' regard to the parents except so far as their services can be 
utilised to assist them in turning out efficient and hygienic 
boys anil girls, moulded intellectually according to the State 
prescribed curriculum of education. The Education Act of 
igog clearly restricts their powers by enabling parents, as we 
have seen, to object to both medical inspection and medical 
treatment. Whether any parents have objected to medical 
inspection we are unable to say, but there has been objec- 
tion to medical, which includes surgical, treatment, and the 
educational authorities, frustrated in their attempts to per- 
form surgical operations on the children under their care, 
have resorted to a very ingenious but questionable way of 

• ovci -riding the express directions of the Education Act of 
■. . 1909. They have called in to their aid the Children Act 

igo8, and prosecuted the parents criminally for refusing to 

26 
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permit the surgical operations recommended by the school ' , 
medical officer. 

That Act, 8 Edw. VII, c, 67, s. 12, provides that: — “If . 
“ any person over the age of 16 years, who has the custody. 

“ charge or care of any child or young person, wilfully as- 
“ saults, illtieats, neglects, abandons, or exposes such child . 

“ or young person, or causes in a manner likely to 

“ cause such child or 3’oung person unnecessary suffering 

“ or injury to his health shall be guilty of a mis- 

“ demeanor, and shall be liable — 

(a) “ On conviction on indictment, to a fine not exceeding 
“ £100, or alternative^, or in default of payment of 
“ such fine, or in addition thereto, to imprisonment 
“ with or without hard labour, for any term not 
“ exceeding two years ” : and 

(b) “ On summary conviction, to a fine not exceeding 
“ £2^, or alternatively, or in default of payment of 
“ such fine, or in addition thereto, to imprisonment, 

“ with or without hard labour, for any term not 
“ exceeding six months.” 

“ And for the purposes of this section a parent or other 
“ person legally liable to maintain a child or young person 
“ shall be deemed to have }icKlcctcd him in a manner likely to 
“ cause injury to his healthy if he fails in provhic adequate food, 

“ clothing, medical aid or lodging for the child or young 
“ person ” 

Under a subsequent section, 21, provision is made for de- 
priving a parent convicted of cruelty, of the custody of his ‘ 
child and intrusting it to some person or even to a society. 
Here then is the machinery ready to hand. The school ' 
authority being estopped from taking action by reason ofj. 
the Education Act of 1909, retires from the scene, and^: 
leaves the matter to the National Society for the Preven-^ 
tion of Cruelty to Children, which then prosecutes forj 
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*' cruelty ” the r^alcitrant parent who has refused tp^' 
permit his child to be surgically operated on. 

Two cases which h.i\'e recently come before the Courts ■ 
very well illustrate this ingenious method of frustrating ' 
the plain intentions of an Act of Parliament which does 
not meet with official approval. The one is that of 
Harrj' Jenkins, who was tried in April 1912 before the • 
Recorder of Cambridge. Jenkins was prosecuted under the 
Children Act b}' the local educational authority fur neglect- 
ing his two children, by neglecting to provide them mth 
adequate medical aid. The medical school inspector, a lady, 
Md the medical officer of health, stated that both children 
suffered from enlarged tonsils and one from defective eye- 
sight, and that enlarged tonsils might bring on consumption. 
They declined to stjite what the treatment should be, but 
admitted that they individually would recommend the re- 
moval of the tonsils, and probably ihc father objected to the 
operation. 

The Recorder, in summing up, said, that the law' was 
put into operation as a criminal offence. The jury had 
not to try what was the best thing for the children, that 
was still left to the parent to determine, but they had to 
i decide whether a man W'as guilty of a breach of the Criminal 
law because he neglected to follow nicdic.'il advice with 
which he might not agree or to which he might actually 
object. The jury eventually found him guilty, as they 
thought he should have consulted his doctor before deciding 
on his own course. The Recorder, in binding him over to 
come up for judgment if called on, pointed out that the 
children appeared to be well looked after, well nourished 
and treated properly, well dressed and in good health. His 
view was, that the father would still have to judge for him- 
,^f' whether he would allow the children to be operated 
on or not. 

.. . It does not appear from the report that any reference 
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"was made to the Education Act of 1909, which expressly 
allows a parent to refuse to submit his children to medical 
examination or treatment. As Jenkins had allowed them 
to be examined by qualified practitioners, it is difficult to sec 
how he neglected them in that rt‘spcct. As the Recorder 
pointed out, even if he consulted another doctor, it still 
remained for him to decide whether an operation should 
take place. 

The other case is that of \V. E. Carter, a labourer, who 
was convicted summarily by the Kettering magistiates in 
January 1912, for neglecting to provide “adequate medical 
aid” for his daughter. Here, again, the child was in ex- 
cellent health, well looked after, and the defendant was 
admittedly a ver}* respectable man. His offence consisted 
*n refusing to submit his daughter, aged 5, to an operation 
f«>r cleft palate. He was fined a .shilling and in default a 
d,ty*s imprisonment with hard labour, which last he tdected 
to serve. ccaivirtion served as a basis of an order 

depriving him of the custotU of Ina child and intrusting it 
to the prosecutors, the Naticmal Scciety for the Pieveiition 
of Cruelty to Childien, for a period of six months from the 
date of conviction, for the purpose of having the operation 
performed, in spite of the parents’ strong })rotcsts. This 
society was asked to hold its hand until the legality of an 
operation in opposition to the parents' wishes could be 
tested; but they declined to do so. On iith March they 
forcibly removed the child from Northamptf)nshire to 
Charing Cross Hosjntal ; lait on a formal protest by the 
father being made, the hospital authorities declined to 
permit the i»pcration, and the N.S.P.C.C., being unable 
to obtain the services of any other surgeon in face of the 
parental refusal, took steps to have the custody order re- 
voked by the Kettering Buncli, wliich w'as accordingly done, 
and the child was restored uninjured to the parents. Con- ; 
currently with these proceedings, Carter the father, aided 
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by the Personal Rights Association, obtained from the; 
Divisional Court an order nisi for quashing his conviction/ ’ 
that being apparently the only means available for revers- 
ing it, as he was not professionally represented before the 
magistrates and had omitted to apply for a case to be 
stated. But on the application to make the rule nisi 
absolute, it was discharged, the Court, Alverstone, L.CJ., 
Pickford and Avoiy, JJ., holding that the proper procedure 
was by way of a case stated and not by certiorari. Con- 
sequently, through this technicality. Carter, who was exer- 
cising a bouii fide discretion as to whether his daughter 
should be cip(*iatcd on, remains under the stigma of a 
conviction for “neglecting” his child. 

The evidence in ('nricr's Case on behalf of the N.S.P.C.C. 
showed that the operation would improve the child’s speech, 
but that special subsequent teaching would be required. The 
evidence on behalf of Carter showc'^ that the success of the 
operation was quite a matter of speculation, that it was 
undesirable to perform the operation at that age, and that 
the anfesthelic mortality of girls of live was especially high. 
In a word, there was just that divergence between the 
medical views of the operation for cleft palate ^^'hich would 
fully justify a parent in refusing his consent as Carter did. 
Two considerations eineige from these cases: Is a parent 
obliged to accept the dictum of the school medical officer, 
and to submit his child to any medical treatment or surgical 
operation that may be prescribed, or has he any discretion 
to decide how’ far, if at all, he shall comply w'itli the official 
medical view' ? 

The second questu)n is this : Is it in accordance wdth 
sound legal practice that parents, w'ho are admittedly re- 
spectable and take every care of their children, should be 
prosecuted as criminals and their children taken from them, 
merely because they in a bona fide manner decline to allow 
them to run the risk of surgical operations ? 
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, It is a matter for regret that these questions' are stilji 
^ 'without any authoritative decision, though we can hardly 
doubt that the last clause of the Education Act 1909 was 
intended to maintain the parent’s right to withhold his 
, children from medical inspection and from medical [and 
't surgical] treatment if so minded. 

In view of this, such attempts by any public body to re- 
introduce legal fictions and to use the C riminul law against 
persons who are in no sense criminals, can only be regarded 
as a tyrannical action, and it may not be wrong to surmise 
that this attempt to so extend the medical powers of school 
authorities, and to over-ride the Education Act 1909, is also 

'^V. P. W. PlIILLIMOKE. 


III.— GENERAL WARRANTS. 

N ^OT long ago, the present wiitcr picked up at :i second- 
hand book shoj) an odd volume of the XortJi Ihiton^ 
the famous periodical of John Wilkes. The volume con- 
tained the notorious Number XL\", which was voted a 
seditious libel by the House of Commons, and a copy 
of which was buint by the common hangman. As one 
read it through, it was difficult to realise ho\^ great a 
stir it made, and how much resentment it excited. It was 
the original cause of that scries of legal proceedings which 
made the name of John Wilkes famous, and which involved 
the settlement of so many legal questions. Even to-day, in 
the last edition of Archbold’s Criminal Pleadings the case of 
R. v. Wilkch, reported in 4 Burrows, 2527, is cited nine 
times. It is quoted, for example, in support of such pro- 
positions us that a sentence runs from the first day of the 
sittings of the Court of trial unless otherwise ordered, and 
that a sentence of imprisonment may commence from and - 
after the termination of an imprisonment to which the; 
prisoner had been before sentenced for another offence. 
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Among other points decided as the result of the casei^ 
V which arose out of the publication of Number XLV 
the North Briton, was that general warrants, or, in other 
words, warrants issued without giving the name of the*;^ 
persons to be arrested, were illegal. A procedure essentially ' 
identical with that in use in France under lettres de cachet ^ 
had grown up in England. The Secretaries of State had^ ^ 
assumed a power of arresting suspected persons under 
general warrants, which was at variance with the funda* 

. mental principles of English law. It had remained long un- ' 
questioned, and it was not until the appearance of Wilkes 
that the power claimed by the Secretaries was subjected to 
examination in the Courts. 

In 1763, John \\'ilkcs was Member of Parliament for 

Aylesburj-. He was a man of profligate life and unscru* 

% 

pulous character, but he possessed exceptional culture 
and great charm of manner. He had been strongly op- 
posed to the administration of John Stuart, Ectri of Bute, 
and in his magazine, the North Briton, had carried on a 
strenuous literary campaign against the Government.^ In 
1763 Bute was succeeded by Grenville, but tlie latter was 
believed to be merely a creature of the former, and the 
opponents of Bute continued the contest with his successor. 
The North Briton maintained its attacks, until finally they 
culminated in Number XLV, when the Government took 
action. That issue of the periodical appeared on 23rd April, 
1763, and dealt with the speech from the Throne preceding 
the recent adjournment of Parliament. It characterised a 
passage in which the Peace of Hubertsburg was treated as a 
consequence of the Peace of Paris, as the most abandoned 
instance of ministerial effrontery ever attempted to be im- 
jJosed on mankind.*' It even insinuated that the King had ^ 
been induced to countenance a deliberate lie. ’i 

. , > See the present writer’s memograph on John Stuart^ Earl of Bute, published 
.W the Cambridge Uuivei&ity Piess. 
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* The Ministers had long been extremely irritated by the 
attacks of the Niyrfh Briton and seized the opportunity 
afforded by the language of Number XLV to take action. 
The law officers of the Crown advised that the article 
w'as a seditious lil^cl, and the tw^o Secretaries of State, 
the Earls of Egreniont and Halifax, issued warrants for 
the apprehension of the authors, printers, and publishers 
of the alleged libel, and the seizure of their papers. 
The w^arrant under which Wilkes wms ariested was a 
general warrant. In other words, it did iu>t mention 
his name, but empowered the messenger to airest the 
persons (whoever they might he) whtj had been con- 
cerned in writing and publishing the scilitioiis paper 
called the North Bitiofty Number XLV. One of the 
printers gave informatuui against W’ilkes, and he was 
arrested and his papers seized. He w'as taken before 
the Secretaries of State and subsequently committed to 
the Tow’cr. Ilis friend, Loid Temple, applied for a writ 
of habcdii corpus, and W'llkes was brought up before Lord 
Chief Justice Pratt, who discharged him on the ground 
of his privilege as a Member of Parliament. 

Wilkes instituted actions for tresj)ass against Robert 
Wood, the undcr-sccretary foi Lord I*3gr(*mont. one of the 
Secretaries of State, and against Lord Halifax, the other 
Secretary of State. The action against Wood is reported 
in Lofft\ Reports and in the Reports of the State Trials, and 
deals with the legality of genera! warrants. Wood had 
been the chief agent in seizing the papers of Wilkes, He 
had entered his house witli several of the king's messengers 
and a constable. He had aided and assisted the messen- 
gers and given directions concerning the breaking open of 
Wilkes's locks and taking jiossession of his papers. When 
the case came on for tiial, Wilkes was represented by ^ 
Serjfjant Glynn, Mr. Eyre (Recorder of London), Mr. Stow, 
Mr. Wallace, Mr. Dunning, and Mr. Gardiner. The de- , 
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fendant’s counsel were Norton (the Solicitor-General), and ; 
Serjeants Naves, Davy, and Yeates. Serjeant Glynn spoke 
first and was followed by the Recorder of London, who, in 
concluding his speech, appealed to the jury to erect a . 
great sea mark, by which our State pilots might avoid, for 
the future, those rocks upon which they now lay ship- 
wrecked.” After this flight of eloquence it is not surprising 
to learn from Mr. Lofft, the reporter, that the recorder 
shone extremely.” The Solicitor-General declared that 
general warrants had been issued before, at, and since, the 
Revolution, without ever being impeached, and he produced 
in Court many precedents of such warrants. 

In addre.ssbig tlie jury, Lord Chief Justice Pratt spoke 
in no uncirtain tones. He described general warrants as 
“ totally subversive of the liberty of the subject.” ” It is 
my opinion,” he said, the office precedents, which have 
been produced since the Revolution, arc no justification of 
a practice in itself illegal, and contrary to the fiindamental 
principles of the constitution ; though its having been the 
constant practice of the c»fficc might fairly be pleaded in 
mitigation of damages.” On the 6lh of December the jury 
brought in a verdict for the plaintiff, Wilkes, \\ ith damages 
for a thousand pounds. 

The success of Wilkes in his action against Wood led to 
other successful actions by persons who had suffered in a 
similar way at the hands of the Government. The result 
of those actions was that it was made clear that general 
warrants either to arrest persons or to seize papers were 
quite illegal. “To enter a man’s house,” said Lord Chief 
Justice Pratt, “ under colour of a nameless warrant, in order • 
to procure evidence, is w’orse than the Spanish inquisition — 
a law' under wdiich no Englishman w'ould wash to live an 
hour. It w'as a most daring attack on the liberty of the 
subject, Nullus liber homo capiatur vel imprhonctiir, ncc super 
;^um ibimus — nisi per legale judicium pirinm suorum vel per 
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; Ugem terra.*" ^ In Leach v. Money, four days later than the 

’action against Wood. Lord Chief Justice Pratt refused to 
the defendants, who had arrested the plaintiff under a 
general warrant, the benefit of the Constables Indemnity 
Act, 24 Geo. II, c. 4. In 1765 a bill of exceptions to this 
ruling was brought in the Court of King’s Bench, but was 
dismissed. In Eniick w Carrington, in 1765, Lord Chief 
Justice Pratt decided, after an exhaustive review of prece- 
dents, that the issuing of general warrants was a usurpation 
w'hich no prescription could justify. 

The action of Wilkes against Lord Halifax was not 
brought to a head till 1769. In November of that year it 
came to trial, and Wilkes recovered damages to the extent 
of four thousand pounds. One cannot help sympathising 
with Lord Halifax in his ill fortune. He had wanted to 
insert the name of Wilkes in the warrant, but was persuaded 
not to do so by Philip Carteret Webb, the solicitor to the 
Treasury, wIk* said it had been the constant usage of former 
Secretaries of State to issue general warrants. 

There can be no question that from every point of view 
general warrants w^re entirely illegal. In the first place, 
the Secretaries of State had no power of arrest even by 
issuing w'arrants in w^hich persons were actually named. 
They had usurped the prerogative without having been 
authorised by any statute. Nor did they possess it by the 
old Common law or the immemorial usage 01 England, 
for the office of Secretary of State only dates from the 
reign of Henry the Eighth, and immemorial custom, to bo 
justified, must go back to tbc reign of Henry the Third, . 
more than three centuries before. The Secretaries of State 
are in theory the clerks or letter-writers of the King. They 
are not magistrates or delegates of the King’s judicial 
power for the purpose of administering justice or arresting ' 
criminals. 


* IlucUe V. Mmcy, z Wilb. 206, 267. 
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’’ .In the second place it was illegal to employ King’s nies-.. 
sengcrs to execute the warrants. Those persons wercj. 
merely servants kept in the King’s pay for the purpose of 
carrying with fidelity and expedition the King’s messages-.. 
They were not ministerial officers of justice like sheriffs and 
constables. In the third place the Secretaries of State, by 
framing their warrants .without naming the persons to be 
arrested, gave the King’s messenger the power of doing that 
which belonged to a magistrate or judicial officer only. 
They gave him the power of determining who were and 
who were not concerned in the commission of the offence in 
question. Even a magistrate ought not to exercise such an 
act of judgment without an information on oath by some 
credible witness that such or such a jierson had committed 
the offence in question. If magistrates had a power of 
arresting men without such previous information and merely 
upon their own suspicions or pretended suspicions, they 
might cause any man, however innocent, to be t!:rown into 
prison. Much less could a magistrate delegate such a power 
of determining who is the person that has committed a par- 
ticular offence to a mere ministerial officer like a King’s 
messenger. 

It will thus be seen, from what has been said, that, 
previously to the time of Wilkes, a system not unlike that 
of the French Iciires dc cachet had grown up in England 
outside of the ordinary law. The modern reader becomes 
indignant, as he reads in French histories and memoirs 
how eminent Frenchmen, like Mirabeau, were seized and 
committed to prison under arbitrary hit res dc cachet. 
Scarcely anything, however, could have been more arbi- 
trary than the manner in which Wilkes was seized under 
the general warrant of two Royal ministers and com- 
mitted to the Tower. Wilkes was in many w’ays a most 
objectionable individual, and was never at any time a true 
Ibver of freedom. He told George the Third that at the 
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height of his popularity he was never a Wilkitc. But he 
undoubtt'dly performed a useful service in giving a quietus 
to general warrants. Nothing could have heen more re- 
pugnant to the English sense of liberty and justice than 
the arbitrary principle involved in the use of such 
instruments of government. 

J. A. Lo VAT- Fraser. 


IV.— INDIVIDUVL LIBERTY UNDER THE 
COMMONWEALTH. 

T he gUMt majority of historians when dealing with 
the social legislation passed during the periled of 
the Commonwealth in England, have hehl. iriespretive of 
praise or blame, that such enactments w'ere not only 
fiighly experimental but in the natiiia* of legislative inno- 
vations. Tliey liave argued that never befoio had the 
individual liberty of the subject, particulaily in his private 
relations, been so curtailed as it was undei these law's, 
and not a few* have held such legislation to be mainly 
responsible for llie fall of the C<'nnnonwealth. 

As to the w'istloin of whipping an act(»r — qva actor, or 
hanging a guilt} respondent or co-re>pondLnt, it is not my 
purpose here to inquire, but ratlier to try to discover how far 
the parliaments of the Commonwealth passed laws punishing 
certain acts, which previous to this peiiod were not punish- 
able either by statute oi ComrnoTi law. 

From the pages of Scobell s Acts and Ordinances I pur- 
pose giving the gist of all those enactments wdiich affected ' 
the life and liberty of the individual in his private relations, 
together wdth some recoid of proceedings taken under 
each statute, using for this purpose the Middlesex County 
rec(;rds, as edited by the late John Cordy jeaffreson, and / 
published by the Middlesex County Record Society. Fromi 
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these two sources we shall l>c able to feather not only what 
these laws were, but also the fact#that proceed infjs were 
actually taken against persons found presumably guilty of 
breaking them. Let us take the more venial offences, such 
as “ profanation of the Lord’s Day,” being present at a 
cock-fight, or a theatrical representation, or being a member 
of that profession which at one time Shakespeare himself 
followed — the profession of an actor. 

With regard to the keeping of the Sabbath, it was en- 
acted^ that all pcrs(jns over tlu^ age of t^,. guilty of any 
of the following (*ff<‘necs upon that day, were, upon con- 
viction, to bo fined the sum of ten shillings, vi^., travelling, 
save for the purposes of going to some religious service, 
or upon absolute iKjccssity to be certified by a justice of 
the peace; being in ?i tavern for the purpose of drinking; 
playing, dancing, or singing even in onrs own house ; 
following any sort of tiade or calling; going for a walk 
during the time of divine service; playing at any game, 
or engaging in anv sport, such as xMestlmg or shooting; 
or in any pastinu*, such as dancing round the Majpole, or 
even ringing clmrch bells, if the linging was done for 
pleasure and not to call people to devotion. It was, 
however, permissible in private families to prepare the 
Sunday’s dinner, and even an innkeeper might cook a 
model ate repast for such as were lodging at his inn and 
could not otherwise he provided for. 

Moreover, during certain hours milk might be sold, whilst 
there is an express proviso that w’orks of piety, necessity, or 
mercy, provided they were certified to be such by a justice 
of the peace, shouM not bring the doer thereof under the 
penalties of the Act. 

If the person so offending did not pay, his goods were 
distrained on, and in the event of his having no goods, he 
. w'as set in the stocks or cage for the space of six hours, there 

* ScoheiL Part I, p. 68. Pint II, pp. X19, 438. 
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to meditate npon the superiority of the Jewish over 
Christian day of rest.» •• 

With regard to childien and servants under the age of 
14 wiio were guilty of any of the above offences, it de- ' 
pended to a great extent upon their parents, masters, or 
mistresses as to whether or not they should suffer for their 
misdeeds. If the parents or masters w’cre willing to ad-' 
njinister personal coircction to the offending youths or ' 
maidens in the presence of someone in authority, here the« 
matter ended. But if they were tender-hearted, and pi'e- 
ferred to spare the rod, they themselves were mulcted in 
the sum of one shilling. 

Absence frtim divine worship, without reasonable excuse, 
was only to be indulged in at the e.xpense of a line of tw'o 
shillings and sixpence, and cert.iin persons wei'c authorised 
to search all likely places wiicrcin such malingerers were 
most probablj- to be found, to wit the inns and the ale- 
houses. 

Such were the Common wc.alth Acts which dealt with the 
profanation of the Lord's Day. -and in the Gaol Deliver}' 
Roll 1650, under the date No\i'mbcr rjth, we hiid the ' 
following record: — “The Jurois for the Keejicrs of the 
Liberty of England present that William Cobbe .... late 
of Sandringham, Co. Norfolk, Esq., did not lopaire to church 
or chapel or any usual place of common prayer during three’ 
months beginning on ist November 1650 against the tenor 
of a statute etc.” There is no endorsement of either 
Vera or Ignoramus, .^gain wc find in the Sessions of Peace 
Roll, Tjth January, 1656-7, the following; — “Recognisances 

taken before, etc and of Robert Morgan of the 

Parish of St. Gieles, Cripplegate, Scrivener, in the sum of 
forty pounds. For the said Robert Morgan’s appearance 
at the next Sessions of the Peace for Middlesex to answer 

r 

for being drinckingf^in a strong-water shoppe upon th^ 
Sabbath day in sermon-time.” 
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So far as one can gather from the pages of ScobcH, bull* 
i 1 >aiting on any other day save Sundays was not an unlawful 
sport, but the fighting; of cocks was, in the year 1O54,' 
declared illegal, and the gathering together of people for 
this purpose deemed an unlawful assembly. The reason 
given in the Ordinance for taking this strict view of the 
matter was that such gatherings were “ commonly accom- 
panied with gaming, drinking, swearing, quarrelling and 
other dissolute practices.” 

In the year 1O56 a certain Hilary Hanct>ck, brewer; 
William Henderson ; Abraham Beard, merchant ; Robert 
Whcatly, carpenter ; Jasper Skacher, gentleman ; William 
Wheatly, yeoman; and Richard Morford, were bound over 
in sureties to answer, “for being present at an unlawful 
assembly and game^ of cock-fighting necre Well Close 
in the Parish of Stepney in the County aforesaid on 
3rd day of March 1655 contrary to an Ordinance of 
bis Highness the Lord Protector in that behalf made and 
provided.” 

In the year i054'‘* horse racing was prohibited for the 
space of six months from the 6th of July. This probably 
was a temporarj’ enactment, for we find no further mention 
of the subject in any Act of the Commonwealth Parliaments. 
If, however, horse racing was allowed, betting on horses was 
made a punishable offence in 1656, when an Act’’ was passed 
making all wagering on any game of chance or skill, on cock 
fights or horse races, illegal, and the persons who won the 
wagers were liable on detection to forfeit double the amount 
of their winnings, one half going to the State, the other to 
the informers, who might, according to the Act, be the 
persons who lost the bet ! 

On the records for Middlesex there appear no proceedings . 
under this Act, as against gamesters proper, though there is 
the Session of Peace Roll, i 8 t 4 l||j|^ruary 1650-1, an 
Scritll, Part II, p. 283. • /Wf/., p. 321. » p. 501. 



4i6 individual liberty under the commonwealth. 

information against one Thomas Leichfield, in St. John*$i;^ 
Street, Middlesex, for keeping a common gaming house. 

Bill what the Puritan hated more than cock fighters, 
gamblers or Sabbath breakers was the theatre and theatrical 
folk, and against th<‘se he waged relentless war. 

In 1647’ It was ordered, for the better suppression of 
stage plays and common jdayers, that any two or more 
magistrates might enlei all houses where stage plays or 
common players were likely to be found, and on finding 
any such actors should commit them to the common gaol 
until the ensuing general Sessions of the Peace, or until 
they entered into sureties for their due appearance at the 
said sessions, there to be proceeded against as rogues and 
vagabonds according to law. In the event of their being 
found guilty they were ordered to be publicly whipt in the 
market place, which being accomplished they couM only 
escape imprisonment by finding two sufficient snrelies and 
entering inu) a recognisance never to act in anolln r play. 
Upon a scc^-'iid conviction tbev were to l)e tieated as in- 
corrigiMi’ rogues and vagabonds.- Ihit thi.s was not all,. 
Thv insides of the very play houses them^Jelv-es w’cie ordered 
to be demolished, and for the purpose of deterring the public 
from the ungodly pastime of waitching a plaj any person 
found to hav'c been present at such an e:itcrtainnient was 
fined five shillings for eveiy such offence. 

How' many people were actually fined under this Act 
there is no means of tilling, but in the year 1650 Charles 
Cutts was charged with being taken “ redy drest in cloths 
and goinge to act a stage play as he confesseth himself.” 
As he confessed, he was in all probability triced up to 
the post and publicly whipl at Westminster. Probably 
the same fate befell ** Thomas Lillioston of St. Andrew’s, 

> Tn/I l, pp. 

punislinuMii wai. liranding on llie shoulder with ihe lelte%s 

K, and any other puni.shment ranging fiom whijiping to perpetual imprisonment* ■ 
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l^jHolborn, weaver, for acting a public stage play on the 4t6; ;j 
i "jPfebruary, 1660, in the Cock Pit at Drury Lane, contrary tOv'.J 
■ , the law in that case made.” * 

I * 

Before proceeding to the more serious offences which may '*' 
be classed under the head of offences against sexual morality, 
let us see how far the above Acts and Ordinances differcy 
from the legislation in foire during antecedent periods. 

The Commonwealth Act dealing with profanation of the 
Lord’s Day was really much less of an innovation than at 
first sight it appears. All that part of it compelling people 
to attend divine service was certainly nothing new. True 
Bills for not coming to Church had been found all through 
the reigns of Elizabeth, James I and Charles I, and all 
recusants were npt members of the Church of Rome. 
Liberty of conscience, either to believe or disbelieve, was 
absolutely unknown in the 17th century. It was then, and 
for generations later, a settled point amongst legislators 
that a Govoinmont was morally justified in forcing people 
to conform to whatsoever religion the State thought best 
for them to profess. It is true that the Puritan legis- 
lators endeavoured to make the Sunday as much like the 
Jewish Sabbath as possible, or in other words, that the 
Puritan, having got the upper hand, enforced his particular 
form of religion by Act of Parliament. But previous to the 
Commonwealth, both under Statute and Common law, 
certain acts of commission and omission when done upon a 
Sunday brought the doer thereof to punishment. The 
hunting by Churchwardens and constables of people who 
^ preferred the ale-house to <\\c Church was common enough 
during the reigns of both James I and his son, and goes ’ 
back into mediaeval times. Moreover, previous to the 
Cornmonw^ealth, there existed throughout England certain 


' I Iwvc not included the Commonwealth Act piofanc .swearing, for if 

,^,we except a bliglit incrta.se in tlic amount of it is .simdar in effect 

Zl lac. I, c. 20. 1 have also omitted against drunkenness, 

i» practically covered by 4 Jac. I, c. 45. iloth these ohcnces i\ere punish- 
the £cclcsia.ctical Courts, Hale* 

- 1%. I • * 
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Ecclesiastical Courts, known as the Courts of the Arch- 
deacon, whose special province it was to look after the 
morals of the people, and punish by fine, penance, and even 
excommuniccition, all those who w*cre guilty of conduct 
savouring of moral delinquency. To these Couits were 
attached certain officers known as Apparitors, whose busi- 
ness it was to look out for offend(M*s and present them to 
the Court. Thanks to William Hale, who was Archdeacon 
of London in the middle of last century, certain Act Hooks 
of these Courts w'cre published in the year 1*^47. Of the 
Court itself and its method of procedure w'e will deal here- 
after — but ct'rtain tntries in the Act r>ooks throw a little 
light on the question of Sabbath breaking pro\ious to the 
Commonwealth. Apait from nnnurons (‘iitries like that 
against Nicholas Ilankyns, wh(.>, in the \e:u i4'^o wms pre- 
serted for ^Maying abed, instead of healing matiiK-^,’’ it was 
ro only absence from church which biought the ai)paritor 
w th a sunimnn- to the Archdeacon's Court, l/ndei date, 
17th Maich, 1577, we lead: “AgainM Thomas (iibbes of 
Wesihain a«lrnitted that upon guat iieceK^itie u]>on Sunday 
before Xmas last in service time he hewed down a little 
tree and made a bridge tlieie<»f, the cause for that he vlid 
it the same day was that lu liad a biidge stolen away the 
night befc^re." 

TTom this, one may gatliei tliat i ven f)ievIous to the leign 
of the dour Ihintan, people were by no means at libeity 
to do as they w'ould on the Sabbath, and true l)ills in Lliza- 
beth's reign hk^* that agaln•^t Hiiiiv Morr\s (G. S. P. K., 
Easter, 15 ICIi/.), “for that Iv* -did unlawfully cook and 
eat a leggoof nuitt<3n during Lent." <»nly shows that in those 
days the State endeavoure 1 by ]*ain> .iiid penalties to make 
peojde conform to that jnirticuiai religion w'liicli fi^r the 
time the State profesStd, 

With 1‘jgard to w^^nactment that made cock-fighting 
an illegal pastime, such supervision of the sports of the 
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people was after all quite in keeping with previous legisla- 
tion. In t8 Eliz., a true bill was found against thirteeft 
men for playing an “ille.^al game called footcball.” It is true 
the origin of this Art, like those dealing with the games 
of bowls and nine pins, was to prevent the people spending 
their spare time on games instead of practising with the 
bow and airow, and though this was not tin* object of the 
onlinance against cock-fighting* which was chiefly for police 
purposes, such a statutory interference with tlie pastimes 
of the pt'opl(‘ was in no way in the nature of a legislative 
innovation. 

The Act, however, which made all wagciing and betting 
illegal, was a new departure, in that it did not only make 
certain games, or the jdaying of them in certain places 
illegal, but it made all wagering against the law and a 
punishable offenct*. 

A still greater innovation was ih ‘ Act ag.iinst actors and 
playgomg. No rec'ord can be found either ni Statute or 
at Common law, wliicdi, previous to tins time, made acting, 
or being present at a play, a pimishable offence. 

regard to tlie C ommonwealth law directed against 
sexual immoralitv, the subject deserves perhaps more careful 
consideration than has generally been accorded it. The 
provisions of this Act, which w'as passed in the year 1650,* 
may be briefly summarised as follows: — logard to 
adultery it enacted that in case any mairied woman should 
be carnally knowai by any man otlier than lier husband 
(save in cases of ravishment), and should be ccuixicted of 
such offence, she should Uc guilty of felony, the man as w’ell 
as the woman, and both should suffer death. If, however, 
the man were ignorant of the fact that the wt^man was 
mairied, or if the woinaifs husband remained beyond the 
seas for three years, or was rej>orted to be dead, in all such 
cases the prisoners were to be acquitted. Moreover, the 

1 Pan II, p. 121. 
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. indictment was to be within twelve months of tlie offence ; 
‘jSie confession of one party was not to be evidence as 
against the other, and the prisoner was to be allowed to 
, call witnecses to prove his or her innocence. 

Taking Middlesex as a fairly representative county, and 
one in which the criminal records have been tolerably well 
- preserved throughout the period, we find that the following 
women were indicted for committing adultery between the 
years 1651 and 165S: — 


Marj' Brewer Alice Brown 
Mary Pitman Joan Bakehouse 
Ursula Powell Mary White 
Ursula Wittington Hester Griffin 
Christiana Adams Alice Ashbury 
Margaret Clark Joan Davies 
Elizabeth Burke Mary Meggs 

twcnt}'-one in all. 


Elizabeth Wilkins 
Jane Eglin 
Anne Capell 
Mar}’ Hooke 
Maiy Ledger 
Grace Bostwicke 
Jane Curtis 


Of these none was found guilty sa\e Ursula Powell. 
With regard to her case the facts arc briefly as follows. 
It appears that upon the joth August, 1652, Ursula Powell 
was found guilty, by a jury at the Old Bailey Court House, 
of having had criminal interc<)urse with a man unknown, 
she being at the lime a married woman. As the jury had 
convicted her, the judge had no other course open to him 
but to sentence her to l)e hanged in accordance with the 
Act. Alleging, ho\vevcr, that she was with child, she 
demanded a jury of matrons to try this issue, and they 
returned a verdict that her plea of pregnancy was honest 
and true. Accordingly, execution was deferred until after 
the birth of her child. By this means she put off the evil 
day for some months. The child, however, being born, 
the mother was led off 40 the gallow’s, as the marginal S' 


* Equivalent to •SufpeHdatttr fer collum, let her be hung ly the neck. 

-tv 
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. put against the gaol delivery register’s note of her casiprS 

• 

proves. Vj 

The list of men is considerably smaller, proving that ' 
althougli William Grubbe, George Jones, Thomas Banett,’ 
James Bastine, Edward Bastine, John Singleton, Thomas 
Bullocke , Richard North, and Thomas Coates, were placed 
in the dock to answer to the chaige of committing adulterj", 
no verdict of guilty was returned in any case. 

As to the illicit commerce of the sexes, the same Act 


declared as follows: — 


“ If any nun from and after ihu 24th June, 1650, shall 
liavc carnal knowledge of the Ijody of any virgin, unmarried 
woman, or wi<low, every man so offending, and every w'onian 
shall be committed to the common gaol there If) be kept for 
tlie space of three months, and until they give security to be 
of good behavioilr for the space of one whole year then next ' 
ensuing.’' 

Although the Session Rolls for Middlesex bring to light 
a few recognizances and indictments under this clause of 
the Act, in one case only is there a record of guilty, 
in that of Elizabeth I’arretl, who, in the year 1657 was 
found guilty o{ fornication with a person unknown ; but 
no minute of sentence appears.* 

By the same Act any person convicted of being a common 
baw’d or keeping a brothel was, for the first offence, ordered 
to be openly whipt and set in the pillory, and there marked 
with a hot iron in the forehead with the letter B. They 
w^erc then to be committed to prison for the space of three 
years and until they put in sureties for their good behaviour 
for the rest of their lives. If they were convicted a second 
time they were to be hanged. 

From the records I can cite no indictment under this 
clause of the Act. In 1650, recognizances were entered into - 

* Jcaflri*s<)n was careful to collect every leconl of proceedings for adultery alicl ' 

- incontinence under llie Act. lie gives eleven |x;rM ns Ixmnd over to apjiear, and 
'/r^oriL oi heven dnaigumcnts foi incontinence. 
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for the appearance of a certain John Pol^rccwc, of Ratclif 
Highway, who \\as accused by the hcadborough of Ratclif, 
“ and most of his neighbours, for keeping a notorious 
disordeily house by keeping wenches to stand at liis door 
to beckon in Flemings and other lewd persons into his 
house, where bawdry is suspected to be committed"; 
w’hilst in ib5<S, recogni/ances were nUo entered into by 
Mary Younge to answer to a similai charge. l>ut no ac- 
count of branding, to say nothing r>f hanging, for this 
offence appears upon the records, which suggests that only 
a very few persons in the C'ountv of Middlesex suffeied 
death under this particular clause of the Act. 

Before IiMxing the Mihjecl of legislation against sexual 
immorality, the Commonwealth Act dealing w’ith incest, 
which made this offence felony without bciu lit of cleigy, 
e serves notice in that it has been geiier»dly consivlered 
that up to tbs period the lay courts took no notice <»f 
this offcnci, wdiich w’as punishable only in the Courts 
Ecclesiastical.’ I can liinl only f)nc record in tlui Mid- 
dlesex Sessions Rolls dealing with this ('ffence, viz., the 
trial of Andnw W’alter-, ami I)oic>thy Sullon, with the 
lecord of \eniict, not guiliy, 2h Maj, 1^5 >. 

Now’, I think if th(‘ legal history of the peri )d In* care- 
fully stiidiLd, it w’ill be hiund that the meiv puni^xhing of 
such offence.*, U'a adultery, fornication, ainl ihe act of keei)ing 
a brothel, was by no means in the nature of a legislative 
innovation. The severit} of the punishments metcjd out 
to offenders under the (aimmonwealth Act, does not touch 
the question here, for the liberty of the individual is not 
the less affected, because tin penalty for committing a 
certain act does, or d«>es not stop short of hanging. The 

* T1»l!c I*- in ill'* Oji.l l)t:li\cr\ Roll of March, 27 Lli/., .» u*cunl of 
a Uut lull Willwin Mnitiii, ni Twiokoiluui, (.'«» Multi., lahorct, and 

AgnL« T.inn«.i, sjiiusIli, daiigliKT of Uu* .iid \\ilh.iin*s will*, foi nnnnnttinj; ihc 
dctc*,lr*ML cilrni- of iiire>l. N»» rocuitl of uial 01 vcrJiLl. How lias bill was 
found 1 oinnoi ia\. 
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question at issue is, could the men and women of England/*^ 
prior to 1640, have committed adultery and fornication , . 
w'ithout the risk of being called upon to answer for so . 
doing, and if proved guilty, punished for their acts. This' 
question, I think, can only be answered in the negative, 
and for the following reasons. As I have previously 
pointed out, before the Era of the Commonwealth the 
Archideaconal Courts had jurisdiction over offences contra 
hono'i nini'cs. Amongst the cases which Archdeacon Hale 
has collected in his Pycccdenh and Pntceedings 111 Criminal 
Causes til ihc Etdcsia^tical Coiuts, commencing from the 
ycai 1457, and coining down to 1640, the following may 
be cited. 

In for instance, al Ihirnhain, Anne, wdfe of William 

Manfield, so runs the cntiy, “was presented for being 
taken in the Act of Adullerie wuth a stranger w'hom w'e 
know not.*’ 

Under the date 14th December, iboG. we read : — 

“Samurl Ilarsnctt Master of Arts Archdeacon of Essex, 
d'o the Minister, ( duin hwardens and parishioners of Horndon 
on the Hill seiukth (ireetings that whereas ‘Kalher)ne Calton 
of the said [larish of Sowlhbcnifktt of my Archdeaconryc of 
Essex hath byn delected unto me for that she being a single 
woman had a child begotten of her bodie in fornication by one 
Mr. Vaughan, and whereas the said Kallieryne Calton iippon 
the said detection b)n convented before Mr. Repent Savage my 
ofliciall cijnceininge the said falte and was l)> him enjoyned 
piibliipie pennaunre accouling to the laws cannon in that 
behalf. Pennancx* overlooked on payment of f<^r Ikaul’s 
Cathedral and thirty /our shillings and four pence to the 
Churchwardens for the poor.” 

In the year 1490, Henry Whitehcnise “w\as presented 
for procuring and soliciting several maidens and servants, 
and for taking a certain Margaret to the stews and there 
inducing her to commit an offence for gain.” 

Here we find all the offences which W'cre dealt with by 
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tlie Commonwealth Act of 1650 cognizable by the Court of ' 
, the Archdeacon,^ 

True it is, that if the Clmrch parly chastised moral of*' 
fenders with whips, the Chapel party chastised them with';,* 
scorpions. Yet this does not alter the fact that botli parties 
did chastise. The Act of 1650, although it made the punish- 
ment for offences such as adultery and incontinence out of all 
proportion to the fault, cannot be said to have created any 
new offences. In the year jC)\i the Pailiamenl abolislied the 
Ecclesiastical Courts. In place of the control which these 
Courts had exercised over the inoiuls of tlie people, the Com- 
monwealth passed certain Acts, such as that dealing with 
adultery and incontinence, for the better ordering of the li\es 
of the community, and the Archdeacon, together \\ith his 
ex-officiu oath, and army of apparitors disiippeared. Much 
as the Church of England may have endeaietl herself to a 
iurge number of English men and English women, it is very 
doubtful wlieiliCT the majority of the lower classC'^, at least, 
looked upon the abolition of the Ai<'hdericon*s Court as any 
very great calamil}*. It wouhl peihaps not he far short ot 
the truth to say that its annihilation ^^as hailed with uni- 
versal satisfaction. It has been said that the Puritans 
encouraged spies to search out moral delinqiiems, and that 
every headl orough and con^tablc was a sort of Puritanical 
Paul Pry, who was ahva\s on tlie look out for some ungodly 
action of his neighbours which he might he able to report 
to those in authority. This may verj' well be true pf a 
certain class of puritan, but m this respect the oflicers of 
the Court of the Archdeacon were not one w'hit better. ' 
Tlje> would go from house to house listening at the doors 

^ idea nf the c\teni of t)ie aiid ihc frequency of its exercise ■ 

** may tjatlicttrl frcmi the siatcincnl that au acMirafe cininaration of the causes 
“ vhi« h wtie hrfoK- tlie Court of the ( oiiunissury (\>h»)sc jurisdiction was limited 
** to i)}( Cuy of L(ind<>n and sotne small jurt of Essex und Hertford) from Xinai j;*- 
“ 1400 to Xiii.is i5(X;, slums that no than i,t >54 ix:rsoii.s were died before tlw’ ■; 
“ in tl:e prnod of 4 \cai->, cmedialf of whom were charged with crimes of 

*'^duUei> uiui rjlhcr.^ ji like nature. 
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and peering in at the windows in order to hear and see^ 
whether anything immoral w'as taking, or was likely to take 
place. An indecorous ^<>ng sung at an ale-house, if it once' 
got to the apparitor’s ears, was sure to bring the offender 
before the Archdeacon, as it did in the case of Benjamin 
Morgan, of East Hanningiicld, in 1627. Even the domestic 
arrangements of a man’s bedroom \\crc not safe. In the 
year iGj8 a certain Edward Hascoke was, in the words of 
the entry, “Detected for being himself, his wife, and his 
inaidc together in one bed and coinetli verie late to service.” 
The unfortunate Hascokit frankly admitted it, and said, by 
way of explanatifui, “ that about a year past, he being then 
a lone man, he had but only ii beds, and that he had both 
a man servant and a maide servant and so w'as diiven to 
lodge his maitlc with his wife until he provided another 
bed.” 

Can anyone conceive a more unv\ arrant able interference 
with the liberty of the individual than this ? Nor is the 
above an isolated instance. On 7th February in the ‘^ame 
year, a mere practical joke, ju'^t because there was a sus- 
picion of impropriety about it, brought its perpetrators, two 
women, up before the Ecclesiastical Court. 

“ We present lolizahcth Tumishe, the wife of Thomas 
Turnishe, and Fiances, the wife of one Silvester of our town 
of little Baddowe, tliat it is reported thtU they both should go 
in the night up int<j the chamber of John \\\sscy and pull 
him out of his hod, and endeavoured to hind him up in a 
shcete — admitted that she came into his chamber with an 
intent to sew him in a, sheele — and threw herself on the 
Court— -acknowledged her fault,’’ 

; Here is paternal government with a vengeance. One may 
. or may not agree with tlie Commonwealth legislation which 
attempted the impossible by endeavouring to make people 
,;irirtuous by Act of Parliament, but let us give the puritan 
legislators at least the credit of doing it by Act of Parliament* 
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By this means it was possible for the people to find out 
what was permissible and what was not. But under a juris- 
diction such as the Archdeacon exeuised, w'heivl)y he could 
punish for an\ act Svivouring of mond delinquency ranging 
from adultery down to the making and reciting of indecent 
rhjTncs ju'^t as lie thought fit, no man or woman W’as safe. 
Granted that the headboroughs and constables of the time 
of the Commonwealth did pij' about in order to see that 
evil livers who came within the law were apprehended and 
handed over to justice, was their conduct worse than that 
of the apparitors of the Archdeacoids Couit, wlio, meta- 
phorically and actually, wvre alwaj*^ waiting loimd the 
corner, in the hoj'ie of s unething nasty turning up, the 
details of which they might cany to their supuiiois fin* the 
purpose of piosec-ution ? WhetluT either system, in the 
long run, was beneficial to in(»rals, is open to very grave 
doubt; but iliere can be littk doubt as to which w'as the 
more obj, c tionahle melhod employed. Moieo\i.r, it would 
seem that under the Common law thrmighoiit the lOth and 
first half of the 17th Cv.ntiiry, p(‘ »ple were tric*(I for adultery 
and incontinence in C'orirts C)f (Juaiter Sessions and Chiol 
Delivery. In the Middle>e\ Cinmty Kccoids tlii*ie are the 
following lecordb of proceedings again'- 1 persons of both 
sexes for adultciy: “True Bill agaiii'-'t 'fhoiiias Ranger 
G.S.P.K. Michaelmas I. Khz. Tiue Bill against Elizabeth 
Mycliell G.S.P. 12 Eli/. True P>ill against Albert Atkynson 
wa’th verdict of ginlt\ iind scTiteiice to be carted. G.D.R. 
i(j May JJ Eliz. Kecognizances for aj»pearance of John 
South for that he the said John having another wife was 
suspiciously taken in a chamber with one Elizabeth Greene. 
G.S.P.K. Michaelmas 39 Eli/. Recognizances for appear- 
ances of John Calleri G.S.P.K. Easter 41 Eliz. True Bill 
against Margaret Sutton G.D.R. 41 Eliz. True Bill against 
Cliiistofer Chyme and Magdalen Gibson G.D.R. 17th Jan. 
42 Eliz. Kecognizances for the appearance of Anne Robin* 
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son G.D.R. 15 Feb. i James I. Recognizances for appear- 
ance of John Gcrlingc G.D.R. ii Jan. 6 James I. Recog- 
nizances for aj)pearance of John Lock for the keeping of 
Katherine Giistc, a lewd woman, he being married. G.D.R. 
5th Dec. S James I. Record of Anne Gilbey’s committal at 
S.P. held at Hickes Hall to the housc^ of correction for one 
year for an act of adultery. Anne Gilbey brought into couit 
by warrant for that Mie was taken committing the act of 
adultery. S.P. Reg. ^o AugU'^t 2 t'harles 1 ." 

The above records seem to go tow aids .proving that 
throughout the leigns of IClizabeth, Jamt s I an«l Charles I, 
adultery w’as not tmly cognizable in the Lcclesia§tical Courts 
and the ('ouit of High Commis>ioiu but tliat it was also a 
pimishai)]e offence at Common law. 

As to iiicontmeiuy, Jiotoiious Icwdne.ss was always punish- 
able at Common law, but the following is the only record I 
can fmd. Recognizances for the appeal ance (jf Alice Carter 
to artswer for having lived incontinently for the space of a 
year and more with one Anthony Gale under colour of being 
married to him G.S.P.K. Midsummer, 22 James T. 

Put there was still another Court which ilinnight)ut the 
reign of Elizabeth and up to 1640 had jurisdiction over the 
morals of laymen and punished by fine and imprisonment 
acts of adultery and incest, viz., The Couit of High (Com- 
mission. To this Court weic cited people of means and 
position, who might ha\e set the Archdeacon and his ap- 
paritors at defiance. Sir James Stephen iii his II notary (f 
the Criminal law cites the following cases taken from the 
Calendar of Domestic Stat^ Papers temp. Charles I. P'or 
adultery Thomas Hesketh u’as fined £*1,000, and ordered to 
do penance in York and C'hester Cathedrals and a parish 
church, and to be imprisoned till he gave securities in z,ooo 
* marks performance of the order and pay- 

ment of costs. In another case a woman was fined £^2,000 
Sot notorious adultery, w'hilc Thomas Cotton and Dorothy 
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Thornton of Lichfield were both ordered to do penance aiidi 
fined £500, and for non-payment of the same were com- 
mitted to Stafford Gaol, where they remaiiie 1 four years* 

Thus, prior to the Commonwealth Act. though there was 
no Statute against adultery, incest, or incontinence, such 
offences were punishable by the Courts Ecclesiastical, the 
Court of High Commission, and under the Common law 
of the realm. 

Now, if we look at Ihe legislation of the Commonwealth, 
not, as so often has bei'ii done, without taking into con- 
sideration the laws which were in foicc prior to the fall of 
the Mcniarchy, it will be seen that tlic Ordinance against 
actors and playgoing, and the making* of mere w agering 
.under aiu" circumstance a punishable offence, were the 
onl}' real legislative innovations affecting the lihoity of the 
individual in his private relations, wdiich the Puritans in- 
troduced, It is true the punishments for offences against 
sexual nioiality were severe, but tliis is only what one 
would expect (tf all laws <*f a people passing through an 
acute phase of militarism. And this sc’verity appears to 
have made this Act piat'tic.ally a dead letter. We have 
documciitarv pn»of the large number of cases of immo- 
rality punibhed by the Archidiaconal Courts, yet in a fairly 
large c<»nnty like Middlesex, which inchiied a large part 
of Lonchui, out of thirty individuals charged under the 
Commonwealth Art against adultery, only one was found 
guilty of this offence. The number of persons charged 
wdth fornication in Middlesex (tlicrc is, by the way, no 
record of any being punished),* is ridiculously small when 
we consider the nature of the offence. Taking Middlesex 
as a fairly representative county, it would not;, I think, be . 
overstating the case, to say that a much largir proportion . 
of the population were punished for sexual iinmoralit]^ 
duiing the last five years of Chailes Ps n»i gn tlf aii through*; 
out the whole period of the Coimnonwcalttl. 
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It may be suggested that the severity of the punishment 
^\made the people of England suddenly continent. Such 
' a suggestion appears to me untenable, when we find in the 
records men and women risking their lives every day for 
thirteen pennyworth of their neighbours’ goods and chattels. 
As Pike points out, one cannot IJame the Puritans for en- 
deavouring to impress upon the people that inonf^gainy is 
the most salutary institution fur the joint welfaie of men 
and women. But the method employed defeated the end 
in view. It is piobahle that the great nnijority of jurors 
would not convict for adultery, for it is unlikely that 
thirty persons were put upon their trial for this offence, 
and twenty-nine charged upon insufficient evidence. Not 
only would juries forget their oaths, hut constables and 
others in authority were perhaps not without compassion 
for the Claudios, and oven the Lucios of those times, nor 
would they look too closely on their rounds lest they might 
sec what they would rather avoid. 

However this may have been, it would seem that, taking 
all things into account, the legislation of the Con)monwcalth 
was not such an innovation as some historians would have 
us believe — rather might it be said that the liberty of the 
subject in bis private relations was less interfered with then 
than in the previous period, when a Court of High Com- 
mission could fine and imprison the wealthier classes for 
adultery and incest, and the Apparitor knock at every 
cottage door and summon the inmates to appear before 
the Archdeacon for practically any act which the Court 
iibight deem to savour of se*xual immorality. 

A. Cleveland. 
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V.— CIVIL JUDICIAL STATISTICS, lyio.’ 

T hese statistic?, orlitcd by Sir John Macdoncll with bis 
usual ran- and ability, do not exhibit any remarkable 
changes from foriiu r years. As usual, the volume of legal 
business shows signs (»f diminution. The woik in the 
Superior Courts aj^pears eveiy joar to be either practi- 
cally stationary, or xo sliow a slight decrease. W'hcther 
the entire number of proceedings shows an increase or 
not is determined by tht' inciease or decrease in the 
number of County ('ourt plaints, which constitute the 
great bulk of all proceedings ; amounting in 1910, to 
1,363,747, out of a total of 1,473,9-10 pioccedings in all 
Courts. I'or many je.irs the number of Ci>unty Court 
plaints steadily increas* il till it reached a maximum in 
igop It S'cm*^ \ery dilTiculf, if not iinpo^sibh*, to a^dgn 
any cau-.^ for iricrea-** or diminution of litigiition. Sir 
John Macdoiicil thinks that the iigurvs an* alfec'tcd by 
the stair of emj)lo\im‘in and trade: he points out that 
employment in ea(.h month f»f the ycai was better than in 
the corresponding nioiitbs f»f 190S and 1909, and that 
there wa<5 an increase in wage*? in all the Hoard of Trade 
selected trades, which lu cemsidtrs would tend to reduce 
plaints, we suf.j>oK*, b\ (uabling the Indufa+rial classes to 
pay for the commodities they lequire without compelling 
the vendors to resort to litigation. He jioints out. as likedy 
to have the oppf)site effect, tlui general rise in retail prices, 
and the large number of workpeople involved in trad£ 
disputes. 

Sir John Macdoncll makes some interesting comparisons 
between the statistics of our Courts and those of the over- 
sea Dominions. In New Zealand, the number of cases 

^ Jitditiai ^tati^hisy hu^^Iand ami fl'a/cs, jg/0. i*ait II.— Civil Judicial 
Stitlistics L«Mi(lon : W^hmii 
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befjnn in. both Lower and Superior Court*; has increased 
every year from 1905 to 1909, both inclusive. In 1905, 
the figures were for the Lower Courts, 37,157, and for the 
Superior Courts, 1,141. In 1909, these figures had risen to 
52,456 and 1,590 respectively, but it must be noted that a 
large part of this incivasc is due to the fact, that the c.ises 
in the Lower Courts rose nearly 10,000 in 1909 above those 
of the previous year. In Australia, the figures were in 1905, 
82,145 in the Lower Courts, and 2,7^9 in the Superior Courts, 
which had risc'U in tin* Lower Courts in I9f>9 to 110,533. 
It is curious to notir(‘, that in proportion to i)opulation, 
the litigation in Xew Zealand is more than d<mble that of 
Australia, hi*ing in 1909, 5,561 per roo,ooo of population, 
against 2,095. Tlui mimbcr per 100,000 in England in 
1910, was 4,113. It i;f not perhaps surprising, considering 
the diffcnuit conditions of wealth and tr«jde, that the pro- 
portion of ('a.s'*s in the Superior (V/..-ts at home is double 
that of those ('olonie-', being 5*06 per cent. Au England 
and Wall’s as again*-! 2*0} per rent, for Australia and 
2’/,] pvr cent, for New Zealand. 

An attempt has been made to compare our judicial 
system wu'tli tlii^sc of I'lance and Geinuiny, which would 
seem to indicate that the I'rench j»ro|’ortion of legal 
cases to the 100,000 i^f population, is siunething like 5,000, 
anil the German over lo.ooo, but tlie comparison must be 
very difficult. 

The proceedings begun in the .\ppellate Courts show' a 
small increase, namely, 1,482 against 1,445. Of these the 
increase in proceedings begun in the Judieial Committee of 
the Privy Council is very considerable, being 142 as against 
92, or an increase of no less than 50. This increase is due to 
a larger number of appeals being entered from the Indian 
and Colonial Courts. It must, how'ever, be noticed that 
although there was this large number of appeals entered, 
there were only 64 heard and determined, a smaller number 
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by 2 than in 1909 ; 14 were disposed of without a hearingi 
and the result on the list was to leave 164 appeals pending 
at the end of the year as against 100 at the commencement, 
whilst of the Judgments api)ealed against, 43 were affirmed 
and 21 reversed. The Couit sat 76 days in 1910, and 
91 in 1909. But if thei'e was an increase in cases before 
the Judicial Committee, on the other hand there was a 
considerable reduction in tlie House of Lords cases; the 
proceedings begun falling fr<un loS to 89; but curiously 
enough, there is a considerable increase in the number of 
cases heard and determined, wliich rise from 60 to 74. The 
business of the two supreme Courts of Appeal is reviewed in 
two fables, of which the first gives the number of petitions 
to the Judicial Committee and the appeals to the House of 
Lords for the last ten years, and the second gives the num- 
bers for matters heard during the same period. No con- 
nection between the number of cases entered and those 
determined can be traced. It could hardly be expected 
,lliat there w’ouid be any, -as the ;uiinb(‘r of matters deter- 
mined must depend more on the length of the cases, the 
possibility of fixing Courts, etc., than on the amount of 
business to be done. 

The average costs per case in the House of Lords are 
about £if^o higher thait m the judicial ('ommittec. An 
elaborate examination has been made oi 51 cases in the 
House of Lords, repoitcd in the Law Reports for 1910, 
w’ith the object of ascertaining the pcr-ctntage of dis- 
sentient judgments both in that Court and in the Court 
of Appeal and High Court, is difficult. to discuss it 
without setting out the tables, but the short result is 
that “ ill the Court of Appeal, there had been dissentients 
to 27 per cent, of the judgments wliich were the sub- 
jects of appeal ; in the House of Lords there were| 
dissentients in only 10 per cent, of the final deeiKions/*: 
Another table gives tliQ, average numbers per case of the 
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judges for and against the final decisions, which range from . 
: 95 per cent, for, and 5 per cent, against, in cases where the 
'■ House of Lords affirms the Court of Appeal which affirmed . 
the High Court, to 55 per cent, for, and 45 per cent, against, ' 
in cases where the House of Lords reverses the Court of 
Appeal which has confirmed a judgment of the Higli Court. 
There is a slight decrease in the number of appeals set down 
in the Court of Appeal (814 against 826) ; this is morg than 
accounted for by the smaller number of appeals from inter- 
locutory orders (208 against 224). The decline would have 
been more marked if it harl not been for the increase in the 
appeals under the Workmen’s Compensation Act which rose 
to 134, which is the largest number yet recorded. It is 
interesting to note the statement in Sir John MacdoneH’s 
introduction, that “ gut of 100 cases in which the point 
in the Act on which the appeal rose is known, no few’er 
than 25 turned on the words of the statute, * accident 
. arising out of and in the course of the employment/ ” 

There is a slight decline in the appeals disposed of (S27 
against 867), though this is more than the whole number 
set down. This is rather more often the case than not, as 
in the figures given here for 10 years it occurs six times out 
of ten, and in 1903 only 801 appeals w ere set dow n, and 94S 
W'ere disposed of, and yet 260 were pending at the end of 
'the year. The number pending* at the end of 1910. 

152, is the smallest number for the w hole ten yeais. 

The business in the Chancery Division has again declined, 
and the figures w’ould seem to show that this decline is 
becoming more accentuated.” The Editor has calculated 
the quinquennial averages since 1886, and it gives, wnth the 
exception of one period, an increasing average decline in 
proceedings begun. In 1886-90, the average decline w^as 
: a;2i per cent. ; 1891-5, 3*92 per cent. ; 1896 — 1900, an in- 
ilfcrease of 375 per cent. ; 1901-5, decline of 679 per cent. ; 
^ind from igo6-io, the large decline of ii’64 per cent. 

I .tw 
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The liditor, in his Introdiiction, gives the niiniher of pro- 
ceedings begun in one phice us 6432, and in another as 
6,006, the latter figure corresponding with tlic Summary of 
Proceedings in the Comparative Table I>. When this last 
figure is compared \Mth the Annual Average, iiSS6-90, given 
in the same Table, which is 7,523‘S, it beconu'S apparent 
how the business of the Chancery Courts has fallen off. 
The actual number of writs issued was rather larger (3,101 
against 2,850!: but there is a siibslantial reduction alike in 
the orders made, the actions <lisposed of, the number of 
taxations, the annamt of costs brought in, and the amount 
allow’cd. Last but not least, as showing the state of business, 
the fees were ^^42,847 against ^^43,999. The aveiage amount 
for 18S6-90 was /‘62,62 vS. a lather interesting T.iblc the 
E btor has prepared gives the amount of woik gone through 
I'ji- judge from 1890, and it shows that (ui paj)er it has 
much diminislud. The annual average of iS9f>-r4, when 
there w^ere only five judges, was per judge: — i»i o(‘eedings 
commenced, 1458*3: actions sit down, 153*3: rations 
tried, to&. Eor 1910, the corre^^pondii.g figun's wt'n': — 
proceedings commenced, 1,001: actions set <lown. 9b; 
actions tiled, 7C‘^* 1 he number i»f di\s the ju^Iges sat 

was 1,151, slightly less than in 1909, whtii \\\iy «.at for 
1,221 days. All this time was not oceu})ied with ( hancery 
business projKi, as sittings in the Court of Appeal and as 
additional judges of the King’s Hcneh Division are also 
included. The Editor’s summing up is: “On the whole, 
the returns tell of a steadily declining business in this 
Division : it is one of the most striking facts in the returns 
of recent years.” 

The business of the King’s Dench Division has also 
diminished, though not to a great extent. The number of 
originrttmg and interlociifory wTits, etc., w'as 61,899, the 
lowest number on record, being 1,079 less than in 1909/ 
and over 3,300 than the annual average 1906-10. Sum- 
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monsos also show a fallin" off, being 34,796 against 36,105 ; 
but curiously enough, th*. number of orders drawn up has 
increased (37,436, against 36,595). On examining the figures 
as to appeals to a Judge from Masters and District Regis- 
trars, the roinparison is rath(‘r in favour of the Masters, 
who, out of I, TOO appeals, had O06 affirmed, 163 varied, 
and 211 reversed. The Kt‘gistrars, on the other hand, out 
of 76 appeals, had ;i affirmed, 19 vaned, and 26 reversed. 

The number of cases set dowm was 3.271 against 3,493, but 
on the other hand there was an inciease in the number of 
actions tried, that rising from 2,126 to 2,234. This last, Sir 
John attributes to tlu' increise in tbi' number of judges of 
that division, whicfi took place in tlu‘ lattei part of th(‘ \e^ir. 
A remarkable feature of the year’s statistics is the increase 
in the cases tried by a jury. Tht* numbers w’ere 1,303 against 
771 tried by a judg(* only; this is an increase of 8] per cent, 
on the previous, and about 5^ per cent, on tl • annual 
avciag*-' i(io6-io. Sir John has taken much trouble to 
discover wlu'llier the allegations that the damages awarded 
by Julies has tended of late to inciease, and particularly in 
actions for libel and slander, is correct. With this object 
he has lahnlated the amounts recovered in all actions 
general!} for the last ten years, and the damages recovered 
in libel actions during the same period. In the first table 
the figures vary so that it seems impossible to come to any 
conclusion. In the first year, 1901, the amount given as 
recovered is ^^679, 955 in 950 actions, or an average of 7^*716 
per action. The very next year, 1902, the total falls to 
3^486,107 recovered in i,ijo actions, or £*438 per action. 
The next year the average amount recovered per action falls 
lower still, to 3^379 ; but if wer lof»k up the table a few' years 
we find that in 1907 the cnornious amount of /*!, 179,420 
was received in only 772 actions, or 3^1,528 per action. In 
1910 there was in 836 actions, or 3^478 per action. 

Sir John considers that in actions for libel and slander there 
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IS a tendency indicated to give large damages, as shown 
. by the figures for iyo8, when there were two verdicts for 
amounts exceeding ^5,000. The figures in that year were 
however very exceptional, as no less than ^40,964 was re- 
covered in 33 actions, whereas only three years before, in 
1905, the amount was only £2,010 in t 6 actions; but a few 
years before that, in 1902, 3^13,424 \\as recovered in 32 
actions. In 1910 there were an exceptional number of 
libel actions tried, namely, 43, and the amount recovered, 
jf23,703, was substantial. The result of trials geiuTally 
would seem to show that the plaintiff was in the light in 
three cases out of four. The ciicuit figures show a con- 
siderable falling off, the cases set down being 822 and 
those tried ^>46, against 935 an<l Gqtj respectively. The 
(Miinquennial averages show that the average entered in 
the period 1886-90 was 1,226, and tried 1,200; >\hilc for 
1906-10 the figures had sunk to S55 and 640. The amount 
recovered on circuit was ^^104, 819. If we look at the 
nature of the actions tried on cin nit, wo may note that 
the most frequent fo?m of action is for compensation for 
personal injuries. In 1910, 127 actions were brought for 
this cause, of which 89 were disposed of in Coiut, and the 
amount recovered w^as /,'8,925. The next largest number 
of actions w'as brought for slander; the number was 98 
and the amount recovered £1,0183. Claims for libel, and 
money paid, etc., have produced almost the same number 
of actions, namely, 73 and 72, but the amounts recovered 
are very different. The actions for libel resulted in the 
recovery of £2,542, w’hile the amount recovered for money 
paid, etc., is the highest item in the summary, and is no 
less than £24,106; the previous year it had been £30,174. 
An unusually large amount w^as recovered for fraudulent 
representations, namely, £8,925. The amounts recovered 
at different Assize towns vary curiously. At the Winter 
Assize £20,133 was recovered at Manchester against onljr! 
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3^1,189 at Liverpool. At the Summer Assize the figures - 
were Manchester, 3^8,530, and Liverpool, 3^5,997; whiter, 
at the Autumn Manchester had 3^5,071 to show against-. 
Liverpool’s 3^10,044. 

As usual there is, what may perhaps be called the 

Black List ” of 40 Assize towns, at which no more 
than five actions were tried in 1910/’ with their records 
for tlie previous four years. We would recommend those 
who would use this table as an argument against the 
present circuit system, to peruse Mr. Justice Bray’s charge 
to the grand jury, at Huntingdon, on the 21st of last May. 
There was a slight increase in the work of the Probate 
Division, ‘‘but, as usual, the litigation relative to wills or 
administrations was syigularly small. The net value of the 
estates admitted to Probate was 3^230,305,145, a reduction 
of nearly 16 millions, but yet the total pajments for death 
duties increased by nearly £2,700,000 and amounted to 
£21,996,836. The net value of the personal estate passing 
was over £189,300,000, while that of the realty was 
£40,377,000, The figures of divorce proceedings again 
showed a decline, both in petitions for divorce and decrees 
for dissolution of marriage, and, as usual, the petitions for 
dissolution of marriage by wives were fewer than those by 
husbands, but their petitions for judicial separation and 
restitution of conjugal rights were more nunieious. It is 
obvious the object of the latter applications is generally 
to found a case for desertion. The high-water mark for 
decrees for dissolution of marriage, decrees of judicial sepa- 
ration, and magistrates* orders was reached in 1902, when 
the total reached 8,114, or 24’62 per 100,000 population. In 
1910 the total was only 5'429 or 15*17 per 100,000. Much 
the largest part of this decline is due to the diminution in 
‘■‘the number of magistrates’ orders, which is said to be the 
'consequence of the decision of the Court of Appeal in Harri- 
"Man V. Harriman ; this decision was given in February 1909, 
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and the difference between the figures for the j^revious year, 
1 90S, and 1910 is over 2,000. The Editor discusses at some 
length the facts relating to the duration of marriages, the 
subject-matter of petitions, the age of the parties, the 
number of their children, etc. The figures of 1910 tend 
to confirm the conclusion arrived at as to these points in 
previous \ears. The tables giving the occupations of 
husbands in matrimonial suits show that the proportion 
engaged in agricultuie, mining, and domestic service, are 
very =imall, but they do not really give much information 
as to the chances of domestic felicity in llu‘se *^1 veral occu- 
pations, a^ w’c are not given the number of manied men so 
occupied ie‘?pectivrh . The conclusion is niriveil at that 
the propiMtion of pi'titions piescnttMl by membeis of the 
\>’orkmg c]ass('S was, in 1910, 22\^6 per cent, of the whole, 
A table t!i '.t >’i ows some cuiious results is oni‘ showing tlie 
occu})ation'^ of the husbands, acccjrding as the husband was 
the* petitioner f)r rt'Sjx indent. It is Mimmarist‘d as follows: 
** In mining, manufactures, navigation, inland trans)»(>rt and 
domestic scTMce, the ina]ont\ of petitions w’ero jnescnted by 
husbands : wherea^;, in agricultiiit*, tiade and prolessional 
employment, the female ]H’litioners were in the majenity.” 
If w'e examine the iigures as to the legal proic'^sion, we find 
that as reg.iids banisters, tile nunibcr is equal, four hus- 
bands and four wi\cs j < titioiung, but witli solicil(»rs the 
wives' petitions predoiiiiiiatt*, being seven t^) two. 

Not a bad test of tlie |)ro*.]H-i it\ of the country is perhaps 
the number of BankruptCN Pi*tilions pieseiiied ; in 1910 these 
amounted to 5,159. Tin's is thedowest number given in the 
Comparative Table itSbO to 1910. In 1909 the number was 
5,370, and the annual average for 1906 -lo was 5,429*0. The 
large'll figure given in the table is 6,346 for 1893. Although 
the uuinlHr of companies w'inding up proceedings had 
falh n from 5S5 in 1909 to 520, yet the latter iigurc wcis, 
with the exception of the previous year, the highest figure 
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in the Table. The lowest was 303 in i8yi, and the 
annual j8S6-(jo was 253. 

Pei haps proceedings 111 which the largest portion of the 
community arc personally interested arc those in the 
County Courts, h'or some years these proceedings almost 
invariably increaseil }ear by year, and reached almost their 
highest point in lyo^, when the figure stood at 1,391,479. 
The next two yeais it decrea^^ed, and in 1907 it was 
11339,983- The next two years it rose, and in 1909 stood 
at the liighest figure' it lias \et rearlud, namely, 11395,983, 
but ihiii It .-Mink to I1359983; which curiously enough 
is almost the samt* as the annual a\eiage lydb-io, which 
it> IijSOi^do- The plaints entered fell from 1,368,110 to 
1,330,315. This fall wx'is mainly caused by the decrease 
of plaints for amounts not exceeding T20, which formed 
no less than 1,313,749 of the whoh': but there was also a 
small deiT'case in plaint-* for amounts above I'jo and not 
exceeding -^Too and for those above /Too : but there w^as 
a small incrc'ase in plaints for amounts above £20 but not 
exceeding All tin* figures concerning trials and results 

naturally show smallei figures, with the exception that a 
few more actions remitted from the High Court were tried 
before judge and jury. The only satisfactory feature from a 
lawyer's point of*\iew is, that there were about 10, 000 less 
actions pending at the end of the year, so the arrears must 
Iiave been reduced by that amount. The increased favour 
towards trial by jury, which we noticed in the High Court 
figuies, does not seem to have touched the County Court 
suitors, as the number fell from 780 to 712; but the per- 
centage, *08, remained the same. There is a slight decrease 
in the number of e<iiuty petitions and notices filed, and it is 
wor^^h consideration w'hat w’cight should be attached to the 
suggestion made in one of the legal papers — tliat this may 
be partly attiibiited to the absence of ecpiity judges froln the 
Divisional ('ourts which hear appeals front County Courts, 
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The average amount for plaint did not change but stayed at 
£z ; igs. The per-centage of judgments for defendant de- 
creased a little from *88 to *82, which shows what a vast 
proportion of the business of County Courts is merely debt 
collecting. 

The only part of the County Court work that showed sl 
marked increase was that connected with the Workmen’s 
Compensation Acts, in which the Requests for Arbitration 
filed rose from 6,509 to 6,815 J Memoranda of Agreement 
registered from 18,763 to 21,101. The number of cases in 
which compensation was obtained increased from 15,357 to 
l^o33* The amount of lump sum payments rose from 
3^585,147 to jf7i2,6io, and the weekly payments from ;C4»59- 
to /‘5.IJ0. A point that has been a good deal discussed of 
1 tte is that of commitment. It will be noticed that though 
.4. larger mimb.r of orders of commitment were made and 
warrants issued than in 1909, yet the number of debtors 
actually imj)risom’d was smaller — 8,198 against 8,919. Just 
under 141,000 warrants were issued, 108,271 debtors paid 
before arrest, 45,987 wxre arrested, and then 37,707 paid after 
arrest or wore released without impiisonment. This w'ould 
seem to show' that the power of commitment is a very effec- 
ti\e instrument in enforcing payment. The County Court 
responsible for the largest number of prisoners is Great 
Grimsby, with 5218 with a population of 82,227; and second, 
Leeds, with 468 prisoners and a population of 461,791. On 
the other hand Liverpool, w'ith a population of 813,319, had 
only 31 debtors imprisoned. This show's what widely diver- 
gent view's there must be on the subject of commitment. 

The same remarkable figures referring to Rating Appeals 
from Surrey and W'arw'ick appear again. There seem to 
have been 413 appeals from Surrey, of which 34 were af- 
firmed and no less than 379 varied ; but from Warwickshire 
there were no less than 1,126 appeals, of W'hich 533 were 
affirmed and 593 varied. Comparing these figures with. 
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' those of other counties, we have been and still are quite '' 
i; unable to understand them. The chief results shown byr 
the returns are tersely summed up by Sir John Macdonell : 

“ Decrease in total proceedings begun or heard, absolutely 
• and relatively to population ; this decrease extending to 
almost all the Courts including the County Courts ; the 
shrinkage pin ticularly observable in the Chancery Division/* 


VI.-CIRCUMSTANTIAL EVIDENCE. 

T HIC Sei'ond Repott of the Commission that reported 
on tfio Criminal Law in i‘S {6, which was signed by 
Mr. Starkie, the great authority on the Law of Evidence, by 
Mr. Justice Wightnjan, and the gro'*t jurist Austin, throws 
liglit on the history of the Law of Evidence, t)nce styled by 
Loid Chief Justice Denman as ‘‘the neglected product of 
time and accident.*’ At the commencement of the thirteenth 
century, when no eyes witnessed the act, an offender could 
not be tried by the jury of the countryside at all, but under- 
went the mysterious arbitrament of the ordeal. Therefore, 
when the ordeal was abolished by the Pope in 1213, there 
was, strictly speaking, no tribunal to punish offences to which 
the petty jury had not been eye-witnesses, even in a case 
where it would now be said there was diriict evidence. But 
after the abolition of the ordeal, juries, from being witnesses 
of the fact, began to exercise the function of judges of the 
I'fact, upon the testimony of. others, and frequentl}^ upon cir- 
cumstantial evidence only. It is one of the arcana of history 
hbv/ this revolution was effected, but the explanation of Mr. 
.'•Starkie and his colleagues was, that in ancient times trials 
[for felony were regarded, not merely as the means of protec- 
:!ltion to society, but also as an important branch of the Royal 
'Revenue. Therefore the Crown tendered evidence most 
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favourable for the prosecution and most unfavourable for the 
prisoner, a course which was always feasible owiii" to the 
mode in which judges were appointed in arbitrary limes, 
when a Jefferies was appointed Chief Justice jc nata to 
procure the conviction of Sidney. Further, a prisoner’s 
witnes-^es could not be examined on oath in a case of felony 
till Oueen Mary's reign ; a person indicted f*r felony could 
not make a full defence by counsel till : juries were 
kept in subjection by the attaint procedure, and the king’s 
law^ officers exercised, by means of the right of gener.d reply, 
an altogether undue inlhu-nce upon criminal trials. Cobbett, 
w'ho was sentenced to two years’ imprisonment and a fine of 
£2,000 for .1 libel upon tlie king's German Legion, com- 
plained that, at his trial m iboo, tlic Attorney-General got 
n three speeches to his one. 

The Law’ < f Evidence is therefore a very stiiring ainl in- 
structive cli.ipter of the con'-titution<d histoiy of our countrj. 
The tenacity ol legal forms exhibited throughout its history 
is extraoidmaiy. Tlie Commissit>n above reierred to coij- 
cluded that the leason tlhit perstui.- indicted for felony could 
not make a full defence In c<»un'^el till that )ecir, was purely 
historical, and i elated back to ancient times when the jurors 
wwe witnes'^es, when it would ha\e been obviously inappro- 
priate and iiii]>ropei that such a light .should have existed at 
all. But ccs^anic nitioiu, lcssiU ip^a lex. At the present day 
anomalies exist, such as the protection afforded a }>risoncr 
by sect, i (f) of the Criminal iC\ideiice Act iScjS, against 
being cross-examined as to his previous convictions, the 
reason for which is purely historical and relates back to the 
time wdicn Jefferies and even a Holt used to cross-examine 
prisoners from the Bench for the purpose of procuring from 
them some fatal admissuiii. 

Ill the summing-up of Lord Chief Justice Cockburn at 
tlu' tiial of the Wainwiight bnjthers for the murder of 
Ilariict Lane, it la obseivcd that Oiu lulc'^ of evidence 
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are, on the whole, useful for the protection of innocence 
and the elucidation of truth; but sometimes they do inter- 
fere prejudicially with judicial investigations, and it strikes 
me that they do so in this case. But we cannot receive 
statements made in the absence of the accused— they might 
be false or might be intended to deceive — and it would be 
unjust if the accu'^ed were to be affected by statements to 
which he had not been a party.” 

In a leading article, the Tunes referred to the Lord Chief 
Justice’s masterly survey of the entire cas«', declaring that — 
“ It would not l)c possible anywlu*re to line! a more signal 
example t»f rigorous impartiality, industrious patience, and 
judicial dcMie to give full weight to eveiy paiticle of evi- 
dence, cveiy conceivable hypothesis.” 

Sir James Stephen, in his History of the Criminal Law of 
Ilnxhnul, observes that there were only tw’o small rules of 
evidciict* at all observed in the sciviiiitccnth c^enliiry, the 
hcarsa}’ rule and that recpiiiing iwo witnesses in treason. 
Chief Justice Holt, of whom Lord Campbell observes that, 
“ he is the first man for *a mere lawyei ’ to he found m our 
annals,” w'as the first judge to nject e\idencc of prior mis- 
conduct agtiinst a pnscuicr, a ruling that is none the less 
essentially just, though it may not have been entirely 
disinti rested on his part, since the biographers of Holt 
represent him as copying Henry V when the associate of 
Falstaff, and not only indulging in all sorts of gratifications, 
but actuall\ being in the habit of taking purses on the high- 
way ; and the two iniinediate predecessors of Sir John Holt, 
in the office of Chief Justice of the King’s Bench, had them- 
selves fallen into the hands of the Criminal law. Jeffreys 
died in the Tower, and Chief Justice Wright in Newgate, 
predeceasing the Chancellor (as Jeffreys became after a very 
short tenure of the office of Chief Justice) by two months. 

It is to Lord Mansfield, Lord Campbc'll observes, that 
W'e arc chiefly indebted for our established lule on the 
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important topic of the law of evidence. The English law 
of evidence jdaces English law for once above the Roman 
Civil law, which, notwithstanding its general exquisite good 
sense, is here arbitrary and capricious. It seems principally 
to have differed from English law in its total rejection of 
the evidence of an accomplice, in the requisition of two 
witnesses to attest' a fact, and in the rejection of circum- 
stantial evidence before the corpus delicti is proved by 
positive testimony. 

But, as regards the latter point, according to the English 
law' of evidence, Rolfe, B., once directed a grand jury that 
the rule excluding presumptive evidence of the basis of the 
corpus Jclicii is not universal;* and the Court of Criminal 
Appeal has ruled that, in a case of murder, there need 
not be proof from the body itself of a violent death.* 
There is bjt one general rule of evidence, the best that 
the nature the case will admit.** 

‘^Evidence’’ clcaily means legal evideiice. not direct evi- 
dence b\ witnesses;'*^ and k gaily good e\idence may be 
either direct or positive, or indirect, inferential, or circum- 
stantird e\idcnce/' ^^dlether evidence is legally good or not, 
is determined, not by its weight, but by its admissibility, 
‘*the value of e\idence cannot affect its admissibility."’® 

It is a c^uidition precedent to the admissibility of all oral 
evidence that it shfuild be original, whether it is direct 
evidence, like a confession, or whether it is circumstantial 
evidence. The exaction of original evidence is unquestion- 
ably one of the most marked features of English law’. This 
rule of the exclusion of hearsay evidence seems to have 

^ Bc\t OH EviJmee, iilli cd., p. 420, 

® Co'>\ [1911J, 6 Cr. Apj). K., 225. 228. 

® yV; L<>r<l llardwicke, Cli,, in Omy^hund w AVz/’er [1744], l Aik. 21, 49. 

^ Pa I’lnllimorc, f., in Hatdtn^'s C(O<rti908J, X Cr. A|»p. IC. 219, 222. 

® Starkk on Evid,^ I>. 2I. 

® Per Lu^h, T , in A', v. Roden [1S74], 12 Cox's Cr, Cas, 630. 
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existed from the earliest times; in 1684, Chief Justice-.* 
.Jeffreys referred indi^jnaiitly to what he called “the first . 
time that a report was given in evidence in Westminster- * ' 
hall.” It would appear that rumour and hearsay were, as . 
a general rule, exxluded in the Roman law, but with what 
limitations it docs not seem easy to say. The excluding prin- 
ciples of evidentiary law apply to both direct and indirect, 
or circumstantial evidence. In connection with the expres- 
sion circumstantial evidence, circumstances mean — and they 
can have no other meaning — ^those facts which lead to the 
inference of the fad in issue. As regards the event under 
consideration, presumptive or circumstantial evidence is not 
evidence taken by itself of the fact in issue, but only because, 
joined to some other general proposition (w'hich is not a 
rule of law), it tends to prove the fact in issue. 

In general, all the affairs and tian?actions of mankind are 
as much connected together in one uniform and consistent 
whole, without chasm or interruption, and with as much 
mutual depi'iidencc on each other, as the phenomena of 
nature are ; they arc governed by general laws ; all the 
links stand in the mutual relations of cause and effect ; 
theie is no incident or result which cxi'^ts independently 
of a number of otlier circumstances concurring and tend- 
ing to its existence, and these in turn are equally depend- 
ent upon and connected with a multitude of others. The 
principle of the admissibility of circumstantial evidence 
rests upon the principle of the Stoic philosophy, the inter- 
connection of all things. 

In general, the links in* the chain of circumstances, by 
\vhich guilt is sought to be established, consist of dates, 
.time, distances, foot-prints, handwaiting, admissions, loose 
.conversations, and questions of identity. The marvellous 
' (discoveries of science have added other heads of circum- 
;‘jBtantial evidence ; as, for instance, Angei -prints, blood-stains, 
the record of a taximeter, which Lord Alverstone, L,C.J., 
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has described as an iiKlirect record of the number of miles 
run for payment. 

Evidence of dates is immaterial in a case of misappropria- 
tion.^ But a question of dates may he material in throwing 
light on the existence of motive at the tri.il of an indictment 
for murder. Sir James Stephen, in his account of Palmer h 
C a^er shows conclusivolv that on the Monday evening before 
Cook died (he died on the succeeding day) Palmer had the 
most imperious interest in ('ook's death: for he had lobbed 
him of all he had in the world, except the ccpiity of redemp- 
tion in his two horses. 

Questions of time and distance ate involved in the proof 
of an althi. An eminent mctiopoliian magistrate writing in 
Blacht'ihjd\ nunarked, that it has been often said 

that an alihi is the best or worst of defences, as it often 
depends upon a few miles or even a few \ards f>f distance, or 
u{X)n a deck being a few minutes fast or slow'. In a very 
famous case of circumstantial evidence in iSof), the issut‘ at 
the trial of an indictment for murdei depended entindy on 
whether a door banged nt a pistol ^hot went off first. It the 
former fact transpired fir>t, an alilu w’as established. There 
was only one witness who could speak to the circumstance, 
and her evidence was indecisive: but the prisoner was con- 
victed, as tlu re was much ( ircumstantiai evidence aliunde* 
The Court of Criminal Apj)cal in tqoS quashed a conviction 
on the fresh independent evidence of the police, which sup- 
ported the prisoner’s alibi* The police evidence w'as to the 
effect that between ten or twenty minutes after the robbery 
the prisoner w'as seen ten minutes’ walk or 750 yards from 
the theatre of the offence at a scene of festivity.^ 

Circumstantial evidence furnished by foot-prints is as indic- 
ative in palaeontology as it is in circumstantial judicial proof. 
From the impress of foot-piints on slabs of sandstone on the 

^ Mason tTr* CVztc [1908J, f Ci. App. R. 74, per Walton, J. 

® IJtsi Cttm. f aw of Laws' Case [1908], i Cr. App. R. 6. 
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banks of the St. Lawrence, in the coal mcasiin^s of Penn- 
sylvania, or in the valley''* of Connecticut, the palaeontologist 
constructs a limulus, a labyrinthodout, or a trirlactylous bird. 
Very dramatic evidence of foot-prints was tendered at the 
Whalley Range nuirdcr trial in 1^76, at the Edlingham 
Vicarage burglary case in T‘^70, and at tiu' Peasenhall 
Murder Case (twice trit‘d» in 1902 -j. Ibu circumstantial 
evidence necessary to establish murder or manslaughter 
ought to be o\(:rv\helmingly strong,' and circumstantial 
evidcmcc consisting in foot-prints did not avail to procure a 
conviction in any of the above three cases. The two 
first cases were miscarriages of justice; in the Peasenhall 
case the jury disagreed. It is probably one test of a mis- 
carriage of justice til it the evidence should be consistent 
with innocence and not consistent only with guilt. A mis- 
cairiage of jii'.ticc' is due to inist^^ke. surprise, or fraud 
occurring at the trial. Put it is very difficult tc regard the 
circumstantial evuMence^ consisting in foot-prints, tendered 
cither at the Whallex Range munler or .it the Kdlingham 
burglary, afl'ordiug an instance of ciicumstantial evidtmee 
niislt‘ading most gmssly aiul fatally, as Hume insists, is 
oftim tlh' case. At tie* a('c|uittal of ceilain members of the 
Northumbeiland constaluilarv for procuring false evidence 
against two persons originally convicted of the burglary 
and attempted murder at Edlingham Vicarage, the late 
Mr. Justice Denman observed that “a most tremendous 
case against the lattiT Jiad merely been made stronger by 
what transpired at the prosecution of the police. The two 
prisoners originally prosecuted were, nevertheless, set at 
liberty and received jfSoo compensation, though they did 
not leceive a free pardon. Recently Mr. l^dalji received a 
free pardon, but was denied compensation, in a case where 
the verdict was admitted to be wiong by three Royal 
Commissioners. 

* AtMold\ C/\ /V., /y., and Evid,^ p. 781. 
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Admissions are circumstantial evidence, while confessions 
arc direct evidence, but only if they arc plenary. In the 
Clapham Murder Case there was an instance of what is 
called “ a non-plenary confession,” the accused after arresti 
having made an observation about his being charged with 
murder before any formal charge had been made. Such 
a non-plenary confession is not only circumstantial evidence, 
but may be treated as only a minor issue. It is merely a 
corollary from the principle that circumstantial evidence 
ought not be rejected when direct evidence can be pro- 
cured, that circumstantial evidence may be tendered even 
when the accused has made a plenary confession. The 
"effect then is that direct and circumstantial evidence have 
a cumulative application, though they are distinct modes 
of proof. This circumstance was indicated to a jury at the 
trial of an indictment for murder by Baron Piggott in 1869, 
in the case of a man who was tried at Norw'ich for the 
murder of his wife eighteen years before. The Court of 
Criminal Appeal has held that plenary confession when 
definitely established may prevail to the conviction, although 
circumstantial evidence is admittedly weak. A very curious 
instance of a plenary' confession made by accused to his 
counsel in the course of a trial occurred iu Courvoisiers Case, 
A person charged is cstoi)ped by his own judicial confession, 
except in the very peculiar case where he is charged w'ith 
conspiracy with certain other persons who are subsequently 
acquitted. 

As regards handwriting evidence, in the old days, evidence 
of similitude in handwTiting such as is now tendered by' 
experts was inadmissible, the witness must have seen a 
person wTite, and by this means have acquired a general 
knowledge of his hand. The subject was discussed at the 
trial of the Seven Bishops. The present state of the Junius," 
controversy certainly does not tend to induce much belief ^ 
evidence of similitude in handwriting. The private letteiil 
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Junius to Woodfall provide ample material, and it has 
'.been said that Chabot's analysis is the most painstaking 
treatiTient of the question of an individuars handwriting 
that has ever been made. Yet, though Mr. Lecky says 
this, all the internal evidence derived from the admissions 
of Junius himself are inconsistent to the degree of contra- 
diction with the conclusion to which all Chabot’s labours 
tended, namely, that Francis was Junius. The anonymous 
writer virtually admitted to advancing years and the pos- 
session of very considerable independent means, and these 
are two marks that it is in vain to look for in Philip 
Francis in 1769. It indicates the absolute, inconclusive- 
ness of opinions derived from similitude in handwriting, 
that no less than forty persons liave been supposed to be 
Junius; and, from A legal point of view, the only evidence 
that can be procured is circumstantial evidence as to hand- 
writing, and internal evidence arising in the few admissions 
he did indubitably make. Wilkes and Alnion, tne publisher, 
who, of all living men, might have known the whole truth 
about the question of the identity of Junius, proceeded upon 
mere handwriting evidence to advance conjectures that arc 
universally discredited. The late metropolitan magistrate 
and famous criminal advocate, Montague Williams, K.C., 
.after great experience of expert evidence in handwriting, 
professed little belief in it. The late Mr. Justice Grantham, 
in giving evidence before the Beck Commission, mentioned 
»that he told the jury to altogether discard the evidence of 
^handwriting, as it was not in any way reliable. There 
klfvas very remarkable evidente of handwriting given in the 
pfeasenhall Murder Case, 1902-3, and, at the second trial, 
\Lawrence, J., directed the jury that the great question was, 
Jidid the prisoner write a letter of assignation, and the prose- 
cution tendered expert evidence that he did. It was even 
Admitted by the prisoner that the caligraphy of the incrim- 
^i^tory letter of assignation resembled his own handwriting. 
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But the jury disagreed. There was some very dramatic ■> 
evidence about a partially burnt letter of assignation given 
in the Camden Town Murder, 1907. This letter was sought . 
to be reconstructed at the trial by the prosecution. The 
accused admitted the jumbled fragments of burnt paper 
contained a specimen of his handwriting, but denied writing 
any letter of assignation to the deceased woman. 

Next as regards circumstantial evidence of identity. At 
the trial of Kush, in 1S40, Rolfe, B., observed that when 
identification is really ado(|iiate, the person identifying is as 
conscious of another’s identity as he is of his own existence. 

A previous acquaintance is more or less a condition pre- 
cedent to satisfactory identification : but Romilly relates 
♦hat a sailor was wrongfully convicted for mutiny on the 
Uerniionc on the evirlence of the master, who must have 
had frequent opportunity of seeing the man he was mis- 
taken for. Ill the above case, Rolfe, B., observed that 
there is no sort of cvidince that is given that is more 
convincing (than evidence of identity), aiwl yet which has 
more In'qucntly proved to be completely unfounded. At , 
the trial of Eh;fabcth Canning, 1754, jb uilnesscs pc'.Mtively 
swore that a particular person, whom they knew \vell, was 
in Dorsetshire at a certain time, and 2b other witnesses 
swore that the same person, whom they knew equally well, 
was at the same time 150 miles t^ff, in Middlesex. 

In the Tichborne case, Z12 witnesses were examined for . 
the Crowm and 256 for the defence, who were, in the issue, 
divided into four groups on the question of his identity, any 
one of which gave evidence that contradicted in terms the ...v 
evidence of one of the three remaining groups. ^ 

At the first trial of Mr. Beck, for obtaining money by false 
pretences in 1896, it was said that the evidence of identity 

« ;as most overwhelming, ten witnesses to identity picking . 

im out from a number of others without the slightest 
hesitation. But “two crimes those of 1877 ^.nd 1896) V 
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were committed by one and the same man. Mr. BecK did 
not commit the first (because he was in. Peru in 1877). 
Therefore, he did not coiumit the second.*' ^ Again in 1904, 

. five other witnesses repeated the same fatal mistake of con- 
founding Mr. Adolf Beck with John Smith. The latter was 
convicted in 1877 for extraordinary frauds of an identical 
character with those of 1896 and 1904. 

In the case of William Thompson, 1912, twenty-one wit- 
nesses swore that a person charged with obtaining a number 
of horses by false pretences was the offender, but this was 
shown to be impossible by handwriting and other circum- 
stantial evidence. The police admitted before^ the Court of 
Criminal Appeal that a mistake had been made, and the 
conviction was quashed. Pitt-Taylor observes, that in no 
sense is it possible to say that verdicts arrived at by circum- 
stanti.il evidence amount to absolute certainty. Absolute, 
metaphysical, and demonstrative certainty is, however, not 
essential to proof by circumstances. It is sufficient if they 
produce moral certainty to the exclusion of every reasonable 
doubt; even direct and positive testimony does not afford 
grounds of belief of a higher and superior nature. This 
aspect of the standard of evidence was brought into relief 
by Lord Colei idge, J., in his summing-up in the Newcastle 
Train Murder Case, July 1910, which was subsequently 
alluded to by Lord Alverstone, L.C.J., in the Court of 
Criminal Appeal, as *^one of the most able I have ever 
read.'* Lord Coleridge observed that, “the law did not 
demand that they should act on certainties, and upon cer- 
tainties alone. In the passage of our lives, in our acts, in 
our thoughts, we did not deal with certainties, — we acted 
on just and reasonable convictions, founded upon just and 
reasonable grounds.” 

Circumstantial evidence is allowed to prevail to the con- 

1 Upon Ihe principle of similar acts: Bairs Ca^e^ [1911], 6 Cr. Ai>p. R. 41. 
Pari. Pap., Beck Commission, 1 90S; Cil. 2315, p. xii. 
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victiori of an offender, not because it is necessary or politic 
that it should be resorted to, but because it is, in its own 
nature, capable of producing the highest degree of certainty 
in its application.^ At the hearing of an appeal against 
.conviction for murder, Lord Alverstone, L.C.J., observed : — 
/^Circumstantial evidence given in answer to admitted facts 
proved against a person charged was most reliable, because 
it was not likely to be invented, and if invented, would in 
all probability not fit in with the admitted facts.**® The 
force of circumstantial evidence is exclusive in its nature, 
it operates by negativing every hypothesis except the one 
to be proved. In a leading article in the Times on a great 
criminal cause cclchre, about forty years ago, it was observed 
that, “In every crime, if wo knew the whole of the sur- 
rounding circumstances, wc should be able to conclude 
Jhat one person, and only one, could fit into the i)lacc of 
the criminal. ■’ Ciicumstantial judicial proof, Iheiefore, pro- 
ceeds like the process of rcduciio ad ahsnuhnn in geometry, 
but the method is not so expeditious, as Iheie aie generally 
a greater number of hypotheses to be disproved in the 
former case. 

It is this exclusionary, negativing operation of circum- 
stantial evidence that confers on it greater force than that 
possessed by direct evidence, just as the cicnchus or cross- 
examination of Socrates displayed its irresistible force (to 
employ the language of Grote) in its negativing impugning 
tendency. Sir John Holt, C.J., observed that: “Circum- 
stances were, in many cases, of greater force, and more to 
be depended upon than the testimony of living witnesses.® 

Circumstantial evidence derives its peculiar force, not 
merely negatively by excluding every hypothesis except, 
the one to be proved, but, also positively by its cumula* 
tivc operation by which facts are collected by degrees*' 

1 Starkic on Evid,, p. 840. * Diekman's Case^ 5 Cr. App. R. 135, 143. ‘ 

3 Ex relatione Mounteney, B., in the Trial in I^ectment between J. Annesley,'-* 
- Esq. and Richard Earl of Anglesey (1743) \ *7 Atm. St Cols. I J39, * 4 ^^ 
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7 Lord Grenville, in what was styled by the Lord Chancellory 
in 1820 as ‘‘ a very able argument in the way in whichj 
. judges estimated circumstantial evidence,” observed in e! 
t debate in the House of Lords, that: “An accumulation', 
suspected, positive, or direct evidence in any case, gave 
an appearance of falsehood to other parts of the evidence, 
which but for that would have borne the character of truth; 
but with respect to suspicious circumstantial evidence, the 
principle was exactly the reverse, in every case supported by 
circumstantial evidence, though each circumstance considered 
individually raif*ht be slight, the accumulation of all com- 
' municated an importance to each, when all ^concurred in 
leading to the same fact, and consequently to the same 
conviction.” In his summing up in the Newcastle Train 
Murder, Lord Coleridge, J., remarked, that “the cumula- 
tive effect of circumstances might be an overwhelming 
proof of guilt, the juiy must ask ll.cmselvcs what was the 
cumulative effect upon the minds of so man>, so varied, 
so independent pieces of evidence, all pointing, it was 
said, in one direction, all tending, it was alleged, to in-- 
culpate the prisoner and the prisoner alone.” 

At the trial of some members of the Northumberland 
-conspiracy for procuring false evidence, Mr. Justice Denman 
strikingly instanced that circumstantial evidence is cumula- 
, tive in its operation, as he characterised the circumstantial 
' evidence against Brannaghan and Murphy as “little bits and 
scraps of information,” though he equally concluded that it 
amounted to “ a most tremendous case ” against the prison- v 
ers. All of these “ little bits and scraps of information ” 

* were not equally satisfactory, but three circumstances were 
.iiefinitely established. One w^as, that the landlord of one 
’ prisoner admitted that a large chisel left behind by the . 

burglars, and found in the dining-room of Edlingliam 
fi;Vicaragc, belonged to him. It was shown to Murphy’s 
fHandlord under circumstances which would not make hin^ 
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think that anyone was charged in connection with it, and 
he identified the chisel by a split down the handle and a 
portion split off. Another little bit and scrap of informa- 
lion ” constituting real, and therefore, direct evidence against 
Murphy, was that a torn piece of newspaper was found ip 
his pocket that exactly corresponded to another torn portion 
of the same newspaper found on the theatre of the offence. 
At the trial of an indictment for murder before Lord 151ack- 
burn, it appeared that the passports of the prisoner, who was 
an alien, were found within a few feet of the corpse. In 
1820 , the Lord Chancellor remarked that the following was 
strong proof that a certain person had committed murder. 
A man was found dead on tln‘ highway and shot through the 
head ; the wadding of the pistol was fnind clotted with the 
hair of the deceased : and on the hair being washed, a piece 
of paper was found unconsumed. Tins fragment w\as also 
w’ashed .’ud pro^'cd to be part of a ballad, the remainder of 
which was found in the pocket of another person, who was 
apprehended on suspicion of being the mnidercr. Lord 
Eldon, whose relation is taken in ipsissuna verba from Han- 
sard, seems to have regarded the above case, mentioned by 
Sir Alfred Wills and a great number of waiters on evidence, 
as one wdiure an ant«*eedent circumstance furnished very 
pregnant evidence. Kat it seems clearly a case of wTitten 
evidence <jf a primary character, unless it be regarded as a 
case of real evidence. Real evidence is direct and not cir- 
cumstantial evidence, according to a distinction taken by 
Cockbuin, C.J., in his summing-up in the Wainwright Case. 

While there can be no doubt that the essential condition 
pieccdent to the admissibility of circumstantial evidence is 
its force and reliability, it remains indisputable that its 
introduction is both politic and necessary in the most 
genuine meaning of the terms. The whole current of au- 
thority might be cited in support of this position. Dr. 
Willis, Bishop of Salisbury, observed during the debates ■ 
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' in the House of Lords on the proceedin/^s against Bishop 
Atterbury and others, for a treasonable conspiracy, that if 
no man could be convicted of murder or robbery, or other 
crime of that nature, but by two positive witnesses that saw 
the act done, nothing would be easier or safer than the 
commission of those crimes ; and no man could have any 
security, either for his person or estate, and therefore, if 
in cases of high treason our law requires positive witnesses, 
it is not from any moral necessity, or point of conscience, 
' but from political reasons, which must, and always will be, 
subject to the judgment of Parliament.^ As regards this 
last point, Ilallam, after admitting that, according to most 
of our earlier cases of treason, treasonable facts have to be 
directly proved, considers nevertheless that there is no 
reason why circumstantial evidence should not be admis- 
sible in charges of treason* as in charges of other grave 
offences,^ and there is no doubt tha^ circumstantial evidence 
has been admiltod in cases of high treason, hot!: before^ and 
after ‘ the case of Bishop Atterbury. The reason for treason- 
able facts having to be directly proved according to the 
earlier cases may be, that until the passing of the Statute 
of Treasons in 1351, treason only consisted in scductio 
cxercittis vcl re^ni'^x and, according to later cases, adhering 
to the king’s enemies is an olfence of a highly secret and 
clandestine character, and docs not, like the act of levying 
war, which for feudal reasons, was no treason at all till 
I350» involve the assemblage of great numbers and a corres- 
ponding show of force. Again, as regards the policy and 
necessity of tendering circumstantial evidence in criminal 
proceedings, Loril Chief Justice Tinclal observed, at the 
trial of Courvoisier for the murder of Lord William Russell, 
a case which depended upon circumstances entirely, that 

* 16 IfoTVf Sf, Tr.t col. 650. ^ CoH\t, ch. \v, 

® AshioiCs Ca\Cy 12 JlimK St, Tr, 646. 

^ Trial of O’Coighlfy, O'Connor and others for High Treason [i79lj, 26 How* 
St, 7 h 1191 ; 27 St, Tr, i. 
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it would be impossible for the justice of this country to 
be duly administered if circumstantial evidence were to be; 
excluded from tlie consideration of juries. Crimes of the 
darkest nature, and those which assumed the most serious 
aspect, were generally committed in privacy and in the 
absence of all witnesses.^ 

Finally, as regards the necessity of tendering circum- 
stantial evidence, Lord Alvcrstone, L.C.J., has observed, in 
the Court of Criminal Appeal, that “there were necessarily 
cases where persons were convicted on circumstantial 
evidence.’' ^ 

At the hearing of the appeal against conviction for murder 
by poisoning in ScJdon^s Mr. Justice Darling, in 

delivering the judgment of the Court of Criminal Appeal, 
Concluded that there were the following grounds for saying 
that the verdict was not unreasonable; “ that the appellant’s 
conduct on the night of the deceased woman’s death was that 
of a man .inticipating it; that he did not do the natural 
thing and go for a doct<»r; that immediately death occurred, 
i^ind before the body was cold, he was searching about her 
room for all that she had left ; that he had made a will for 
her constituting him her oxecutc»r, and, therefore, in control 
of her property; that he newer notified her death ; that he 
used extreme hurry in getting her buried, Mid interred her, 
not in the natural way in her vault, but in a common grave, 
and that he invited no one to the funeral.” 

In the judgment in the Court of Criminal Appeal, 
Darling, J., observed that “the main point which distin- 
guished this from other cases of circumstantial evidence 
was that no poison was traced into the manual possession 
of the appellant.” In Palmer's Case, which was referred to 
by appellant’s counsel, it was proved beyond doubt that ; 

1 ** Visible proof of ^orks of clarkncbb must not be expected.” Besf on Eoid,^ 
Tenlli lid., p. 36/. Lorat Mat:. 1S31, No. 6, p, 368. 

LovetTs [190S3, I Cl. App. K. ni« 

• if 
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5 j)Palmer purchased prussic acid and strychnine in large quan-;. 
^titles, on two separate occasions, in the forty-eight hours^ 
preceding Cook’s death, nnd the victim had paroxysms shortly 
after Palmer had access to him on each occasion afterwards: 

At the trial of Mrs. Maybrick for the murder of her 
.husband, Stephen, J., remarked that throughout the whole 
“case there was no evidence of the prisoner’s having bought 
any poison except the fly papers. The fly papers were 
bought at the end of April and paid for, though there was 
’ a running account. 

It seems necessary to conclude from the judgment of the 
Court of Criminal Appeal in Seddon's Case, tl^at motive is 
much more crucial in murder cases than it is stated to be 
according to some repertories of the Criminal law. In a 
mote in Kusscll on Cnmcs (Vol. I, p. 78 «.), it is concluded 
'that in homicide cases it is intent and not motive which is 
crucial. The result of the appeal in Seddon's Case may be 
taken to somewhat affect this conclusion. In any case it 
seems clear that the statement in Russell on Crimes ought to 
be modified or qualified by saying, that in homicide cases it 
is intent and not proof of specific motive which is crucial. 
According to some dicta of Lord Brannvcll, in homicide 
cases, motives exist unknown and innumerable,* and there- 
fore to demand proof of specific motive is to requisition an 
•impossible proof in some cases. At the trial of Rush for 
the murder of Mr, Jermy, Recorder of Norwich, Rolfe, B., 
observed, that “ it is true great crimes are often perpetrated 
Avithout any imaginable motive, but when motives did 
\appear to exist, they were^so far a means of arriving at a 
; satisfactory conclusion.” It has been observed in the Court 
.,^f Criminal Appeal that there is a great difference between 
absence of proved motive and proved absence of motive.^ 
y Sir Harry Poland, K.C., late Recorder of Dover, 
^has observed that motive is merely a fact in the case, 
V. Nayncs [1859], i F. & F, 666. ^Ellwoocl^ Case^ [1908], 1 Ct. App. R. iSi,. 

►V. 
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which may or may not be proved. The result of the 
authorities appeals to be that it is as illogical to deny the 
existence of any imaginable motive as it is to demand the 
proof of specific motive, but that proof of the latter kind 
should be tendered when it can be procured. The dictum 
of Cockburn, C.J., in the Wainwright Case, that “happily a 
person does not commit a crime without some motive,’* and 
that in cases of circumstantial evidence it is a matter of 
vast importance to prove motive,*' ^ appears to reinforce 
the above view Again, the strong dictum of Cockburn, C.J., 
in the above case, that the question of some motive to take 
the life of the person killed is “ an essential clemcmt ” of the 
inquiry at the trial of an indictment for murder, appears to 
affect, nearly decisively, the statement in Kus^cll mi 
that motive is not crucial in homicide cases. 

In the State of Virginia the same view obtains of the 
Common b v, as regards the importance of proving motive 
in homicide cases, as that which was enunciated by Cock- 
burn, C.J., m the Wainwright Case. At the tii.d of what was 
known as the Motor-car Tragedy at Chesterfield, Virginia, 
in 1911, Judge Watson observed: “The Commonwealth is 
not bound to proNe motive in a murder trial, but in this 
case, where the evidence is wholl\ < iicumstaritial with the 
exception of Paul Beattie’s testimony oi the accused’s al- 
leged confession, the absence of evidence of any motive, 
if such evidence be lacking is a strong presumption of 
innocence."" In this direction Judge Watson appears to 
concur with the view' expressed by Rolfc, B., that murder 
may be committed without any imaginable, as opposed to 
any assignable, motive. But the view that there may be 
proved absence of motive in a case of murder is in terms 
opposed to strong dicta, as has been seen, of Lord Bramwcll, 
Cockburn, C.J., and of Pickford, J., whose diciimi was ■ 
adopted in the Court of Criminal Appeal. All these judges 
1 J'ht, 2ml Dec. 1875. ^ Ibid., Sept. 8tli, 1911. 
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consider that murder is not committed without motive, 
whether it is proved or not. If murder could be committed^ 
without any motive at all, it becomes necessary to postulate 
the existence of an insane, uncontrollable impulse, which is 
no defence b}^ the law of England. 

At the hearing of the appeal in the Clapham Murder Case, 
Lord Alverstone, appeared to conclude that no one 

could fathom the mystery of the case as far as motive was 
concerned, but added that it made little difference whether 
it was for robbery or for vengeance or other motive. In the 
Camden Town murder trial at the Cential Criminal Court, 
igoj, Crantham, J., obser\ed, that “it was not safe to in- 
quiic into inoli\e, many of the most biutal murders in the 
past had been committed without any apparent motive.'* 

On the other hand, motive played a great part in the 
evidence against Palmer, the Rugeley poisoner. The day 
before Cook’s death Palmer had a most imperious interest 
in the occurrence, for Jic had robbed him of all he had in^ 
the world, except the eiiuity of redemption in tw’o horses. 
At the trial of the Newcastle train murder, igio, Lord 
Coleridge directed the attention of the jury to the fact 
that the £^70 carried by the deceased was a most valuable 
acquisition to a person involved in loan and pawning trans- 
actions like the accused. 

There can be no doubt that there was strong proof of 
motive in Seddon's Case; it was made the stronger, 
Darling, J., observed, because the accused promised to 
pay the deceased a higher rate of interest for her money 
than she could have obtajned aliunde. 

The powers of the Court of Criminal Appeal were staled 
by Darling, J., to be as follow'S : ‘‘They had no power to 
re-hear a case. They could interfere if it w^as proved that a 
wrong judgment had been given on any point of law' ; or, if 
the verdict of the jury appeared in all the circumstances 
unreasonable in point of fact. They could interfere if, on a 
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general view of the case in law and fact, it appeared to them '' 
.that there had been a miscarriage of justice ** 

The Court of Criminal Appeal will not ro-hcar a case, 
because that would involve substituting trial by judges for 
trial by jury. 

At the hearing of an appeal on point of law the Crown 
have to prove that, in a right direclion the result would 
have been the samc.^ Instances of a successful aj^j^eal on 
a point of law are where the ground is. that tJic judge at 
the court of trial has neglected to direct the jury, at the 
trial of an indictment for manslaughter, that an indictment 
for manslaughter cannot be sustained if tlic injuries were 
inflicted more than a year and a da}’ before the death of 
the deceased,’ or where the ground is that there has been 
insufficient direction as t<^ the <*;///? prohamU? 'I he only 
case in \NhirJi the Court of ('riminal Appeal has f|uashed 
a'convicti< v at the trial of an indictT-' Mt for murder was 
'the case of a successful appeal on point of h'W, on the 
ground of a wn'uigful c\tra-judicial declar.it^ui * At the 
hearing of an appeal upon jniint of fact, the appellant has 
to prove that, «»ii tlie whole of the facts and with a correct 
direction, the jury might fairh aiiv^ ^ '-'fmably have found 
him not guilty.”*' The Coiiit (yf ( i.ininal /\ppcal has re- 
peatedly observed that it will not intcrAuc with a conviction, 
at the hearing of an appeal on matter of fact under st ct. j (b) 
of the Act, unless there was no evidence to go to a jury. 
There is no evidence to go to a jury if the evidence is such 
that no reasonable men, acting carefully, could find for the 
party upon whom the burden of jiroof rested.^* 

N. W. Sibley. 


^ Ar Channcll, J, in athi / hi/.' m tin' a Ca\i\ 2 (r. App R. 197, 207; 

as ainfij^U‘»l by Loni Alxcrslouc, in S 7 rwVdrr/'r Case: itnd. supra^ 245. 

- liysm\ Crrse^ ri9o8), i C'l. Aji]>. K, Jj. ® S/atliai/'^ Casc^ 2 Cr. App. K. 217. 
* hlhom's Cti\i\ 1 1911], 7 Cr. App. K. 4 ; S/arkk on EvuL^ 825//. 
yVr Ch.inncll, J., in Cohen and Bxu email's Case ^ ihnL supray p. 207, 

Pur Lord P.shtr, M.R., in Purrand \. T<n\jinhipy e/i, ; [1891], 

8 T. L. K. 70. 71. 



VII,— CURRENT NOTES ON INTERNATIONAL 

LAW. 

International Law Association at Paris. 

OlNCE its origin, nearly forty years ago. the International 
^ Law Association has only once met previously in 
France, viz., at Ronen in kjoo. It has now fulfilled a long- 
cherished desire to hold a ('onference in Paris, the capital of 
civilisation. The meeting was held at a somewhat unusual 
time of year— Whitsuntide— but, though that fact militated 
against a large .attendance, there was little to*complain of 
in regard to inimbeis: indeed, the Conference was one of 
the best attended of recent jears. Among those who were 
pri'sent were M. b'oiichon, Chief President of the Court 
of ,\ppeal, MM. Cbintt, Labori fwho is this year llatonnicr 
of the P:iris liar) : L\on-Caen, Govare, dc Montbic, Laciiaii. 
and Fauchil!": Lord Justice Kennedy, Hon. Justices Darling 
and I’liillinioie ; Sir J. Giay Hill, Sir T. I’an lay, Sir W. 
Runennan, Sir Percy Sanderson, Mr. K. W. lUinslie, Mr. 
David, K.(' , Dr. Evans Daiby, Mr. J. A. Darratt, Mr. E. 
Todd, Dr. G, C, F. S. Schirrineister-Maishal, Mr. H. C. 
Dowdall, Dr. Disschop, Mr. R. P. Mahaffy, Pio^. Hazeltine, 
Mr. Norman Dentwich, Mr. J. J. D. P>otterell (representing 
the Law Society), and many other representatives of the 
Dritisli h-gal, shipping, and commercial world; Professors 
Niemeyei tKicl), Hubcrich (Derlin), and Gerl.and (Jena) 5 
Drs. S. Goldschmidt (Berlin), and K. Stnipp (Frankfort) ; 
M. de Leval (Brussels!; Ddan Lawson (Missouri), and Mr. 
G. Whitelnck (Baltimore) ; Prof. Jitta and Judge Loder 
(Holland) ; Judge F'cdor (Pesth) and M. Rastorgoueff. By 
a unique favour, the Association. was accorded the privilege,' 
of holding the Conference in the magnificent hall of the 
Court of Appeal in the Palais de Justice. 
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The entertainments hold in its honour included a recep- 
tion by Me. Clunet, at his house near the Arc de Triomphe; 
an official visit to the flotel de Ville, wlierc the members 
were receivcil by the Chief of the Municipality of Paris, 
and a brilliant fete at Fontainebleau, where, by the hospi- 
tality of Me. Labori, the Conference wore entertained on 
Thursday, May 30th. The historic chateau was visited in 
the morning, and lunch was then served in the grounds of 
Me. Labori’s house, succeeded l)y a garden-party and an al 
fresco concert of great artistic interest. 

Aviation Law. 

Opening addresses of welcome were delivered at the 
Palais de Justice by President Forichon and by Maitre 
Labori, and were icsponded to by President C'liinct, who 
laid stress on the cathc*]ic character of the Association, 
welc<»rning as it d<'‘‘s thi‘ assistance, not only of those who 
make the law, but of tllo^e for whose ser\ice the law is 
made. Proceeding to business, the Conference attacked 
the pressing jiroblem ol slvialion Liiu\ On this topic papers 
were read by M. Paul Fauchille, by MM. Coiiannier 
and Desouches, and by Prof. Hazeltine (('ambndge). M. 
Coiiannier dealt with “ Les Fpaves Aiiiicnnes,” a decidedly 
novel subject. M. P'auchille’s paper invited the Conference 
to approve the rules lairl down by the Coinitc Juriiliqiie Inter- 
national d'Aviatioji, As the first of these declare that the 
air is free to all comers, saving the right of the territorial 
State beneath to make regulatiens to ensure the safety of 
persons and property, a sharp divergence was revealed be- 
tween the Anglo-American distrust of general declarations 
and the PVench fondness for them. After a discussion in 
which Mr. David and Mr. Perowme (London), Prof. Hazel- 
tine and Mr. Harriman (Connecticut), ably sustained the 
Anglo-Ccltic argument, a division w'as taken in which it 
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prevailed by a large majority. Perhaps the divergence of 
/view went deeper than a mere difference as to form. It 
^ almost seemed as though h'rench opinion was willing to 
’ concede a substantial liberty of transit to the aviator, in 
disregard of the fears of the territorial State. 

Maritime Law. 

Another important subject dealt with was General Averaf^e. 
Mr. Dowdall had been instrumental in j^reparing a very 
complete digest of national laws on the topic. It was 
now decided to endeavour, by means of a committee, to 
formulate some kind of general code of Average law which 
might be universally adopted. 

Among other maritime questions discussed was that of 
the French Projei dc Lot Cohn'' — a Bill which was intro- 
duced into the French Legislature on the lines of the 
American “ Harter” xVet. M. Dor (Marseilles) read a paper 
. on this subject, in which he steered a middle course between 
the advocates <»f peifect freedom of contract and those who 
recommend State inteif-Teiice. It was a difficult feat. A 
door must be open or shut. The question of Winter Deck 
Loads was brought forward in a paper by Mr. R. Temperley 
(Newcastle). The prohibition of these cargoes in British 
ports leads to their being taken to, and discharged in, neigh- 
bouring Continental ports, and thus handicaps British trade. 
The Conference referred these matters to the executive of 
the Association, which, it is understood, has them in earnest 
. consideration. 


Territorial Waters. 

With regard to Territorial Waters, a valuable and important 
■ • paper was presented by Sir T. Barclay, the rapporteur of the 
• Association’s commission on the subject. On his proposal, 
i the Conference accepted the proposition, that it is desirable 
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that the question of Territorial Waters for purposes of 
Peace and War respectively, should be separately examined. ; 
On the same subject, Mr. A. H. Charteris (Glasgow), and] 
Mr. S. D. Cole (Bristol), presented papers, the former 
dealing skilfully and exhaustively w'ith the Fisheries aspect 
of the matter, and the latter with the historical “ Sovereignty ' 
of the Sea." 


Arbitration. 

International Arbitration alwa)^s occupies a foremost place 
at the Conferences of the International Law Association. 
Dr. Evans Darby (Peace Society), in presenting his enmpte- 
, rendu of the progress of the arbitration idea since the Con- 
; ferencti at London, was compelled to style it “an arrested 
/progress.'' Tripoli, the fate of the Anglo-American Treaty 
’ - and the Chamisal Award— these and other unwelcome facts 
combined lo set back the career of pacific settlement. E pur 
il se vutove. M. Emile Arnaud (Luzarches), the author of 
a valuable and not diffuse ('ode of International Law, read 
an interesting paper on points regarding the procedure of . 
arbitration. He recommended the retention of both the 
permanent Court and the tribunal in litem motam; he urged 
that arbitration ought to admit of appeal ; he deprecated the 
idea that arbitrators were ipso facto invested with power 
to disregard the law and propound a compromise decree; 
and, touching on the question of sanctions, he laid before 
the Conference Mr. Bollack’s proposal for the boycott of . 
recalcitrant nations. A special committee was directed to ;■ 
prepare questions in view of the Third Hague Conference < 
of 1915. 

j 

Extradition. 

Extradition, though not discussed at length, was the 
subject of two excellent papers by Prof. Struyeken (The 
Hague), and Dr. Berinkey (Ministry of Justice, Pesth), ; 
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respectively. ' Prof. Struycken dealt, among other branches'- 
» of the subject, with those which have lately been brought 
. forw^ard in these .Notes, regarding the discrepancy of Extra- 
; dition Statutes and Extiadition Treaties; the citation here 
of recent English and Colonial cases appears to have been 
of some service to him. The title of his essay was Des 
Droiis de Vindividu cn Maticre d' Extradition. It is a question 
which naturally arises out of the case of Savarkar, whether 
Extradition Treaties confer on individuals, os distinct from 
their States, any International rights. Juiis'ts of the school 
of Prof. Holland — and wc may class Prof. Struycken with 
them — must necessarily answer the question in the negative. 
International law, for them, is the law operative between 
States. It takes no account of individuals Iiaving interests 
opposed to those of their own State. But such a view 
leaves an important section of the general juridical con- 
sciousness unclassified atul unprovided for. Constitutional 
law (in its wider aspects) may deal with the rights of the. 
individual as against his own State. lUit when international 
-complications intervene, the rights of the individual, which 
certainly exist, rudimentary as they may be, seem to many 
authorities to be properly included in the orbit of Inter- 
national law. International law would thus include, not 
only the duties of States to each other, hut their legal duties 
' to each other’s subjects. Prof. Struycken, dealing with the 
treaty limitations upon surrender (i) for certain classes of 
crimes, (2) of political offenders, (3) of a State’s owm sub- 
ejects, concluded that in none of these respects was the 
^international status of the individual in the least degree 
^modified’. His rights are not enlarged. It is only those 
his Sovereign which are preserved. His constitutional 

p ” 

')and municipal rights are, of course, another matter, and 
fConstitutional and Municipal law must decide them. 


30 
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Procedure and Evidence. 

M. Leon de Montlnc, late a member of the Court of 
Appeal at Douai, presented an elaborate comparison of 
the En,e[lish and French Rules of Evidence and Criminal 
Inveslii^iitinn, wliich must be of the f:;rcatost service in en- 
lightening foreign lawyers as to the real course of practice 
in English litigation. Mr Ernest Todd contributed a 
paper, in continuance of his work at the London Confer- 
ence of 1910, in which lu* compared the French and English 
rules regarding written proof, much to the advantage of 
the former, especially under the head of expense. Mr. Todd 
considers that the advantages of oral cross-examination 
are too dearly bought in the ordinary run of contested cases. 
He also examined tlie question of the Liability of Judges to 
suit, and here he found the English practice of accord- 
ing immunity preferable to that current on the continent 
of Europe. On Fnrdf^n judi^menh, a report was received 
from the Committee, with a note I)y Mr. R. wS, Fraser, 
recommending the mutual enforcement of arbiuMl awards, 
and an interesting address was delivered by M. Lachaii (the 
author of the Franco-Eelgian Treaty fur mutual exequatur). 
Mr. J. Whitelock (Hon. Secu-tary of the American Bar 
Association) read in excellent French a paper showing how 
the remedy of Injunction had been utilised in the United 
States for the suppression of crime of a political nature (a 
development, by the way, an Inch would have horrified 
Campbell, not to speak of Eldon : see Day v. Kossuth). 
This summary method of disj>cnsirig with a jury greatly . 
interested the continent«d members, and provoked many 
questions. Perhaps its greatest merit is that it provides 
a means of quieting agiti^tors without .stigmatising them 
as criminals. On the other equitable topic of Trusts, 
Mr. G. de Leval read a paper which succinctly and lucidly 
explained this conception, which continental lawyers find* 
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SO difficult to grasp. The speaker urged that the Courts 
of foreign countries ought to recognise a trust as con- 
stituting a definite right, and should give effect to its 
terms. The Divorce Committee preserfted, through Mr. J, 
Arthur Bnrratt, a further interesting report on Jurisdiction, 
including information received from Mr. Kenworthy Brown 
(English and Madras P>ars), Prof. Duncan (Aberdeen), and 
Mr. G. T. Moricc (johannesberg) 


Bills: Copyright. 

The Conference also dealt with Hills of Exchaiif^c, on 
which a report was presented by Mr. Justice Phillimore 
and Dr. E. V. Scliuster. As the Hague Conference on 
Bills has approached in its recommendations more nearly 
to the English system than the Association was able to 
do at its meetings at Pesth, when the ** Budapesth Rules’^ 
on Bills were adopted, it seemed a suitable occasion to 
modify those rules slightly in a CMTesponding sense. It 
had been arranged to make a special feature of Copyright 
Law : but for some reason, possibly because of the special 
and technical nature of the subject, little discussion was 
evoked on this head. Papers, however, were read and 
attentively listened to which were of high merit and 
value. They included one by Mr. Iselin (London) on the 
English law, another by Dr. G. C. F. Schirrmeister- 
Marshal (London), on comparative points of English and 
German l;uv, one by Prof. Osterreisth (Beilin) on German 
law, and a fourth by M. Rastorgoueff (London) on 
Russian law'. Mr. Maillafd also addressed the Conference 
on French law% and a committee w^as directed to take into 
consideration the points raised in the papers ; among these 
w^ere suggestions by Dr. Marshal to extend protection to 
the decipherer of manuscripts, and to exclude from all but 
merely municipal protection, commercial designs of no 
artistic merit. 
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Private International Law: Nationality and Domicile. V 

The very technical topic of Renvoi was dealt with in a very 
able contribution by Mr. J. T. B. Sewell (Piiris), and in a short 
but masterly paper, by Dr. Pawley Bate, which the Author 
kindly furnished at short notice and under considerable diffi- 
culties owin^j to want of time. Mr. W. P. \V. Phillunorc, 
(London), expounded forcibly the difficulties which differ- 
ences of culture place in the way of the adoption of Uniform 
Rules of Private Intcrualional Law, while Prof. Jitta urfjed 
the adhesion of Gieat Biitain and the other pays dit domicile 
to the Private-law Conventions of the Hague. Prof. Jitta 
examined, in a very interesting fashion, the solutions which 
haye been propounded of the antiiH»iny created by the com- 
peting principles — (which, it must be remembered, are not the 
qnly principles) — for the establishment ofstuius, namely, those 
of Nationality and Domicile. The solution w'hich adopts 
Nationality as a primary criterion, lea\ing it to the national 
law to substitute domicile if it chooses, is no solution at 
all, and it did not seem to commend itself to the speaker. 
The solution which w'ould enable each nation to go into 
the Hague system carrying its own rule of domicile or 
nationality with it, is hardly much more of a solution : 
still, it would bring a real solution a step nearer. The 
third solution, a conciliation between the ideas of (Private- 
law) Nationality and Domicile themselves, is a heroic^ 
method, and Prof. Jitta referred to the scheme propounded 
by Minister Asser, in 1906, which was criticised in those 
Notes at the time as evincing^ a misconception of 
British idea of domicile. Mr. Asser would substitute for ! 
the criterion of Nationality an artificial “Piivate-law Na*^ 
tionality,” which would attf^ch to a person after prolonged;-' 
residence in a foreign country": and he seems to think that *, 
this would be accepted as a compromise and a concession,;^ 
by the advocates of Domicile. In reality, of course, it goes | 
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^-^dch further. Ten years’ residence in Paris would very '■ 
^iRtely convert an English domicile into a French one. ! 
jWinantf would have been a domiciled Englishman, CunlifiTe 
■ Prooks a domiciled Scotsman, beyond the possibility of 
.dispute, at that rate. 'J'he theoretical possibility that ah'/ 
hour’s residence in a foreign country may confer a foreign * 
domicile is a theoretical possibility only. If the Continent 
is prepared to substitute a “Private-law Nationality” of ten 
years’ residence, for political nationality, the only danger 
w’ill be tliat, in accepting that in lieu of Domicile, British 
and American lawyers may go too far in their own direc- 
.tion, and lose the real stabilit}’ which the status conferred 
by domicile actually possesses — a stability which Continental 
jurists, deceived by appearances, appear entirely unable to 
appreciate or to understand. Ten yeans’ residence for busi- 
ness purposes would certainly not amount to domicile in the > 
"eye of an English tribunal. 

Road and Sea Traffic. 

A report of the Committee on Road Traffic contained 

valuable information on the state of the law in different 

countiies, and a draft code of rules for the regulation of 

fast international traffic, prepared by Mr. J. R. Mahaffy. 

The question of Safety at Sea — an equally burning topic — 

was exhaustively dealt with by M. Leon de Montluc. He 

divided his paper into the heads of (i) Fixed Routes, (2) 

Immoderate Speed, (j) Sound Signals, and (4) International 

Collision Courts. Some exception was taken to any pro- 

posal to complicate sound signals, but the proposals for 

controlling speed and for the establishment of international 

Courts derive great importance from the case of the s.s. 

Titanic. Especial interest also attached to a brilliant essay • 

Jjy Dr. Nemere (Pesth) on the relation of Indu!>trial Problems 
* 

jtp International Law. 

if' '■ ‘ ' 
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Madrid Conference. 

Towards tlit* close of the Paris an influential 

deputation from Madrid, including Scnor Montero \'illegas, 
of the Ministiy of Justice, presented, with the authority of 
the Spanish Government and with the approval of H.M. 
the King, a cordial invitation to the Association to hold a 
Conference at the end of September, in Madrid. The 

proposal was received ^vith enthusiasm. Preparations for 
the meeting arc already in pn^gress, and it may be hoped 
that many \isitt)rs from South and Central America, as well 
as Spaniards, \Nill attend the Conference. These* great and 
growing communities take the li\eliest interest in Inter- 
national and on many occasions lliev ha\e brilliantly 
vindicatol its principU s. The names ol Tagucs, D'Abrantes, 
Poinbo, Awma, Tejcdc^r, Agucra, Pereira, Nelto ami Seijas, 
ought to be as familiar to us in ]uiroj)e as those of Drago 
and Barbosa. In the country of Suarez and Vitoria, Inter- 
national law is sure of a welcome, and wc may be certain 
that the Madrid Conference will be conspicuous in the 
annals of the Association. Senor Canalcjas, the Prime 
Minister of Spain, is an accoinj dishea biwwer, and has 
accepted the Presidenc} of the Association in succession to 
Maitre Cliinct. 


Protectorates. 

In the last issue of the Lcrdf Magazine and Review, comment 
was made on the extraordinary action of the Government in 
inducing Parliament to affect to legislate for Protectorates, 
the very rai\on d'etre of wdiich is supposed to be that they are 
not British territory, and not within the juri'^diction of the 
British Crown. The moial yvhich w^as drawm was that these 
communities arc not really foreign, but arc to all intents 
and purposes British territory; and that our Courts ought 
to treat them so, and should consider their people as 
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what they certainly in fact are — British subjects. This 
conclusion is only coiifiiined by the consideration which 
is urged by a dislinguLshed Netherlands correspondent, that 
the United Kingdom, by the Maritime Conventions, under- 
took to have the provisions of the Conventions carried out in 
her protectorates, and was therefore under an international 
obligation to have the necessary legislation passed. If she 
promised other countries to legislate for these protectorates, 
she thereby admitted that they were not real protectorates, 
but British tenitory. It may be questioned whether she did 
make any such promise. What she undertook was that the 
necessaiy legislation should be passed by the proper legis- 
lature — not by an incompetent one. She might have under- 
taken that France should pass ccitain legislation — but her 
consequent obligation would have had to be carried out 
diplomatically, and not by the solecism of affecting to 
include France in an Act of Parliament. 

The Conventions themselves {vide Rev, de Dr, MariL^ 
1910-11, p. 256) do not say a word about any obligation to 
legislate (except on specific details). They only affirm 
principles. When they speak of “ /rg/s/fi/nw ’* in respect of 
certain details, they speak '^f ** Icurs legislations"" ; i.e., the 
legislations of the high contract. parties ; and the legislation 
of the Sultan of Perak is not a legislation of the King of 
Great Britain and Ireland; — Emperor of India, etc., though 
he be. It is possible that the protocol, containing rescr\'es 
as to colonies, expressly mentioned the British protectorates 
as not excepted from the general British resene (see Mr. 
Franck’s address, ?7l, p. 235I. If it did, all that it amounted 
to— unless they are British territory, and their people British 
subjects — was an implied undertaking to get tJic appropriate 
legislation adopted in the protected States. It cannot be 
twisted into an undertaking to legislate for them ultra vires, 

Tfi. B, 
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I T is remarkable that the current reports should contain 
two cases, that of Lamlaucr c!^ Co. v. Craven and Speeding 
' Brothers (L. R. [1912], 2 K, I>. 94), and that of Cojr, McEuen 
..i & Co. V. Malcolm & Co. (L. R. [1912], 2 K. B. 107), which 
have, with only a brief interval between, been decided in 
contrary terms, although the circumstances and principle 
of each were almost identical. Convenience, authority and 
usage all support the first-mentioned decision. Where 
goods arc shipped from a distant port to a bujer in this 
' xrountry, it uill be not only of convenience but of consequence 
4 o him to receive the bills of lading with all speed, if he 
■ vj^ould want to dispose of his bargain while the goods aie 
, .Still alloat. }^or authority, there is that of Loid Esher (then 
Brett, M.K.; in Sivuhrs \. Maclean (L. R. 11 Q. B. D. 

327), that the seller ‘ slnaild make every reasonable ex'ertion 
to send forward the bill of lading as soon at. possible after he 
has destined the cargo to a particular vendee.” And such 
reasonable exertion '' is not manifested if the affreightment, 
instead of being made on one contract from the port of 
origin to the port of destination, is made for part of the 
voyage only, with the intention of transljipping at the inter* 
mediate port and making there a separate cemtract for the 
completion of the voyage. For in a shipment so broken, the 
time of delivery w ill be indefinite ; and the buyer, till he is 
in pt>ssessiou of this bill of lading for the resumed part of the 
vi»yago, will be p<nverless to re-sell his property. Mercantile 
custom is in favour of a through bill of lading, even though 
there may be a re-shipmenl of the goods on the w^ay. 

For the liability sought to be enforced in Eastern 
HHcluoch (L. R. [1912], I K. B. 535), there is no authority, 
; Where a man undertakes for reward to watch the behaviour* 
of a particular person, he w ould doubtless forfeit the rewar^4 
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; if ne communicated the fact of such a scrutiny to the object 
r'V>f it. Possibly in some ^'ases he might even be liable in 
damages. But he can have no responsibility for the lo- 
*'quacity or treacjiery of a former servant through which a 
"warning i caches the person under observation and thus 
frustrates thi* purpose of the employment. And the same 
rule would, in the absence of express stipulation, probably 
hold good if the revelation were made by a servant still in 
the employ of the contractor. 

To weigh out 5,000 tons of material with the accuracy of 
an apothecary’s balance is difficult at any rate, and unless 
the material is vciy valuable is in business practically im- 
possible. To claim, fts in Skipion Anderson & Ce. v. Weil', 
lirothen & Co. (L. R. [191:21, i K. B, 574), to reject a con- 
tract for that large ejuantity on the allegation that 55 lbs. 
had been delivered in excess of the agreed weight is absurd. 

** Where a seller delivers a larger quantity of goods than 
was ordered, such delivery operates as a proposal for a new 
contract.” This is Sir M. D. Chalmers’s note to sect. 30 
'of the Sale of Goods Act. But as no charge was made or 
contemplated for the excess in this case, the surplus of one 
pound in every hundred tons could not be regarded as a new 
' proposal or as anything else than a probably accidental, and 
certainly a gratuitous, overweight. 


■ The controversy in Hall v. Hayman (L. R. [1912], 
\,2 K. B. 5), whether, in supporting a claim for constructive 
'‘ total loss, the value of a damaged vessel is or is not to be 
;;^added to the cost of repaiis, is one of some practical im- 
^portance, yet not of primary importance, as it can be met by 
^^he terms of a particular policy. But it has considerable 
i^jlnterest from the circumstance that through a long series 
years it has been tossed from one intcrpi elation to 
pl^hother. Going back to 1841, when Yoioiff v. Turing 
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(2 Man. & G. 59^^) was decided, on the ** prudent unin- 
sured owner’’ principle, Lord Abinger said, at page 601, 
tliat the value of the repairs must be added ” to the value 
of the wrecked ship. Moie than sixty years later came 
Angel V. Merchants Marine Insnramc Co. (L. R. [1903], 

I K. B. iSii), which decided (Vaughan Williams. L.J., 
doubting) that the assured was ‘‘ not entitled to add the 
damaged value of th.c ship to the cost of repairs,” 
Young V, Turing was not followed, apparently on the view 
expressed by Mathew. L.J., that Lord Abingcr's statement 
.was a dictum only. On ist January 1907 the Marine 
.Jnsurance Act came into force. On March bth 190S, in 
.Macbeth & Co. v. Maritime Insnramc Co. (L. K. [1908], 

A. C. 144', the House of Lords decided, in the case of 
a ship \Mt.cked in October 1905, that “the assured was 
entitled to add tlie break-up value to the estimated co.st 
of repair.^.” And Lcjrd ('ollins alluded to the words of 
Lord Abinger, which Mathcw% L.J., had treated as a mere 
dictum, as “this w'i*ighty utterance which was put aside 
in AngeVs Case.*' It is to be observed that the Marine 
Insurance Act came into ojK-iation fifteen months before 
the d< ( i-.K)n in MaJ'Cih i- Co. v. Miiniimc Insurance Co. 
was deliveicd. But no reference in the judgments w'as 
made to the Act. And now% in Hall v. Haynian, Bray, J., 
has held that the word “expenditure” in sect. 60, sub- 
sect. 2 of the Act, means an outlay of money, ahd must 
therefore exclude the \aluc of the ship, and he further 
considers that his view’ is strengthened by the words of 
the second division of the sub ^^‘ction, w'hich declare that 
there is a constructive total loss when the vessel is “so 
damaged by a peril insured against that the cost of re- 
pairing the damage would exceed the value of the ship 
when repaired.” But he makes the comment that this i 
“seems to me to be unfortunate, because I do not sup-.,- 
pose the Legislature intended to alter the Common Iaw,“ '^ 
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but simply thought that the Common law was represented 
by the decision in Anf^cl Merchants Marine Insurance Co. 
Perhaps a remark may be added of Lord Ilalsbury, in 
Leach V. Rex (L. K. [1912], A. C., at page 311), that if 
you want to alter the law “to suggest that it is to be 
dealt with by infciencc, and that you should introduce a 
new system, without any specific enactment of it, seems 
to me to be perfectly monstrous.’* 


Without going further than to view the judgment in 
Jenkins v. Great Western Railu'uy (L. R. [1912], i K. B. 525) 
with more than respectful demur, it is clear that the line 
of the defendant company was so inefficiently fenced that 
childien found leady access to an attiactive playground 
on the company’s premises with no further impediment 
betw'cen themselves and the working line. It is fdso clear 
that s(jmc of the company’s servants w’cre aware of the 
accustomed trcsjiass. These servants, it is true, were in 
a subordinate position, but it is quite as true that, from 
their knowledge, the jury inferred that there was leave and 
licence from the company, not, of course, to venture on to 
the line its(*lf, but to enter upon a part of the company’s 
pioperly w'hich was not separated by any barrier from the 
line of traffic. Moulton, L.J., held that “ there was no 
evidence that this particular child knew of the leave and 
licence, and if the child did not avail itself of the leave and 
licence, the leave and licence could not have caused the 
injury.” As the injured child w^as only two and a-half years 
old, there is great probabiHty that it did not know much 
'about leave and licence. It may be worth while to con- 
trast with the decision in the present case, the judgment 
‘.of the House of Lords in Cooh' v. Midland Great Western 
"•Railway of Ireland (L. R. [1909], A. ('. jjy). Loid Mac- 
' naghten said, “It does not seem unrcasonuble to hold that 
if they " [the defendants] “ allow their property to be open 
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to all comers, infants as well as children of matnrer age . • C 
they may be responsible in damages to those who resort to 
it by their tacit permission, and who are unable, in con- 
sequence of their tender age, to take care of themselves.” 
And Lord Collins said that the circumstances, which closely 
t;*, resembled those in the present case, “were evidence from 
which a jury might well infer not merely a licence but an 
invitation which fixed the defendants with a high responsi- 
bility towards those people to whom such an invitation 
w'ould mainly appeal, those who from their tender age 
'Would be deemed incapable of caution and therefore of 
r ctmtributory negligence." 


Moncy-leiidt-rs who make advances on bills of sale differ 
widely from those members of the ancient profession who, 
in circulars and advertisements at least, offer succour to 

lO 

the embarrassed ** without secuiity of any kind.” For the 
- grantees of these instruments strive steadfastly to make 
their security more stringent than the huv approves. The 
latest case is Ha/l v. (L. R. [1912], i K. B. 683), 

w'hich is a variation of the experiment tried in Smith v. 
Whiteman, noted in Vol, XXXV, No. 354, page 105, wdiere 
the lender insisted on a condition that the grantor should 
not, during the continuance of the loan, borrow from any 
other loan office ; and the breach of the condition was to 
constitute a defeasance. But as neither condition nor the ' 
consequence of failure to observe it w^as mentioned in the 
■' bill of sale, the instrument w'as void. In the latter case, 
however, inspired by past failure, the encroachment 
planned anew. A letter assenting to the prohibition to ' 
borrow was exacted from the grantor, but all reference to* 
defeasance was excluded. , The result was precisely ffae , 
r^samc however. The condition imposed in the letter waS'' 
•, .held not to be one “ necessary for maintaining the security*^ 
^|i{yithin the terms of sect. 7 of the Bills of Sale Act X882. ^ 
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c ^ Most dangerous and inaccurate/* the Court pronounced 
r it to be, in Noden v. Galloways, Lid. (L. R. [191 2J, i K. B- 4.6), 
for a County Court judge to have held that an accident 
‘ which had happened to a workman seven years before, and 
for which he had been compensated, was a contributory 
cause to an incapacity not tiaced as a sequence of the ' 
original mishap. The principle of linking together two 
disablements, remote in time and with no proved relation, 

. would have caused interminable complications, especially 
where the injured {)orson had later than the date of the 
first accident passed into the service of new employers. 

" T. J, B. 

Consiielo, Dowager “Duchess of Manchester, died domi- 
‘ ciled in England, and possessed of personal estate both in 
England and in America. Slie appointed general executors, 
of her will in England, but special executois in America for 
her American estate. When the question of death duties 
arose, the Commissioners of Inland Revenue claimed from 
the English executors payment of estate duty on the 
American estate. The English executors contended that 
they wore not liable foi this, and, if they were, they did 
not know what it amounted to, since they had no con- 
trol over the American estate, and the American executors 
. refused to give them any information. The Finance Act 
, 1894, by sect. 2 (2), makes estate duty payable on assets 
out of England where legacy or succession duty would ' 
have been payable before the Act. Clearly before the 
Act, legacy duty would lu're have been payable. Then 
P^were the English executors liable to pay it ? Sect. 6 (2) 
/makes them liable to pay the duty on personal property j 
i. wherever situate, which the testator could dispose of at 
i^death. Clearly the Duchess at her death could here dis- - 
ipose of her American assets. Estate duty then is payable - 
l^n foreign assets by the English executors, though the / 
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English executors have nothing to do with and no know- 
ledge of the foreign assets. In re Manchester (Dowager 
Duchess), Dimciinnon (Viscount) v. Manchester (Duke), (L. R. 
[1912], I Ch. 540), 

In In )c Lacey, llo’uund v. Li^Jif/oot (L. R. 1 

33o)> Court of Appral decided that when a mortgagor 
die?, payment of the interest on the debt by his devisee 
keeps alive the nii^rtgrigee's remedy on the covenant as 
against his estate, and entitles him to an order for adminis- 
tration even 38 yeais after the testator? death. In In re 
EiisiacCy Lee v. McMillan (L. R. [^ 9 ^-^]' ^ 5bib Swinfen' 
Eady, J., was asked to hold that delay for 13 years after 
mortgagor's death to ask for administration of his estate, 
though the interest had been paid meanwhile by the de- 
visee, was such laches as to disentitle the mortgagee to an 
order for administration. His loidship refusetl to hold 
this, l^oth decisions followed Leahy v. Dc Molcyus ([1S96], 
I Ir. R. 2ur>K but in In ic Kintaic {supra). In re Lany (supra) 
was not cited. 

Poiock V. Carter (L. R. [1912], i Ch. 063), is a peculiar 
decision. In that rasf* the lessee of certain premises entered 
into a partneibhip for her life in respect of the business 
carried on in her premises. The fact that the lessee W’as 
ow’ner of the premises was set out in the partnership 
agreement, but the only provision as to the tenancy of 
the partnership was one to the effect that the rent w^as to 
be paid out of the partnership profits. Neville, J., held 
that the effect w'as not to make the partnership tenant 
from year to year, but to create a tenancy for the term’ 
of the partnership. Now’ can a tenancy be created for an 
uncertain period ? Surely the very point on which a 
chattel real differs from a freehold interest, is that the, 
chattel real must be for a time certain or capable of being; 
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made certain, while a freehold interest must never have a 
fixed point beyond which it cannot go ? 

We venture respectfully to doubt the decision of the 
majority of the Court of AppiMl in Aiiorncy-Gencral v. Price 
(L. R. [191.^], I Ch. 6 r» 7 ). There land was conveyed under 
llie School Sites Act 1841 for building a school to educate 
poor persons, such school “to be in union with and con- 
ducted according to the principles of the National Society 
for Promoting the Education of the Poor in the Principles 
of the l£stablished ( hnreh.*’ The school was to he under 
the contioi of the clerg}man of the ])arish, and managed 
by him and four laymen of the church. In 1905 it had to 
be closed, owing to tfie trustees not being in a position to 
satisfy the requirements of the educational authorities. The 
majority of the Court of Appeal — Coi:ens-Hardy, M.R., 
and I'letcher-Moulton, L.J. — reversing Swinfen Eady, J., 
approved a scheme npjdying the premises for education of 
the poor, apart from denoTninational religious instruction. 
To us it st'ems as if denominational insti action was the very 
essence of the donor's intention aiul the prime cause of his 
bounty. No doubt some old cases would justify the deci- 
sion. Tims, in Da Cost v. Dc Pas (Amb. jjtS), a fund left by 
a Jew’ to establish *‘a Jesuba or assembly for reading the 
law and instructing people in our holy religion — this being 
tlien illegal as a superstitious use — w’as applied cy pres to the 
purpose of instruction in the Christian religion. But that 
case w'as decided a hundred and sixty years ago, and it w as 
thought — especially since re Weir Hospital (L. R. [1910], 
2 Ch. 124) — that a limit w\as now put on the Court's right 
to disregard the washes of the pious foumler. 

Another decision of the Court of Appeal which we venture 
; ■ respectfully to doubt is that of Maiiks v. Whitcley (L. R. [1912] , 
; I Ch. 735). There a mortgagor made a second mortgage to 
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the plaintiff. Subsequently he agreed to sell to the defendant 
\V., disclosing to her only the first mortgage. She agreed 
i'o buy, provided someone was found to pay oflF the first 
mortgage. Defendant F. offered to do so. The first mort- 
gage w’as paid off ‘with money supplied by F., and the first 
mortgagee reconveyed the legal estate to the mortgagor, who 
conveyed it by a conteinporaneons deed to the defendant W., 
who, by another contemporaneous deed, gave a new mort- 
gage to F. for the amount of the money h^ had provided* 
The land was siibjort to the Yorkshire Registries Act 1884, 
• the same solicitor acted for all parties, the title w^as not 
investigated or the register searched, and the Court held, so 
far as it was necessary to do so, that F. and W. had both 
constructiw-^ notice of the plaintiff's mortgage, w'hich had 
been duly icgistorcd. But in fact neither had actual notice 
of it, and if they had had tliere was no douht F. would have 
taken a tran«5fcr of the first mortgage. Park< r, J., held that, 
undei these circumstances, the first mortgage must not be 
taken to have been inergtMl by the iv-convcyance to the 
mortgagor, hut to have been kept alive for the benefit of W* 
and F. ; and certainly this <cems to us in consonance with 
the equitable doctrine that where a pesson is paying off a 
mortgage which he is not personally liable to pay there is 
no merger w^here it is not for his benefit that merger should 
take place. (See per Lord ^facnaghten in Thorne v. Cann 
(L. R. [1895], A. C. II, at 18)). But the majority of thef 
Court of Appeal reversed Parker, J., and held, chiefly on 
the authority of Toulmin v. Steere (3 Mer. 210), that merger 
must be held to have taken place, and that the plainti^ 
was entitled to priority over both F. and W. 

■ ‘A 

The following decisions arc worth noting: A purcJbaM^ 
will not be forced to take an underlease of part of 
included in the head lease, where the head lease contain|l 
conditions the \iolation of which by other parties than the 
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purchaser would be a cause of forfeiture (In re Lloyd's Bank 
Ltd. & Lillin;^ton\ Conirau, L. R. [1912], i Ch. 601). A 
lease for two years ccirtain and then from year to year 
cannot be determined till three years from grant (In re 
Seath, Brooke v. Scarle, L. R. [1912], i Ch. 6io>. A 
liability (such as that to repair roads) rationc tenure, is not 
an incumbianre wliich trustees have power to discharge out 
of capital money (In rc Hodgson's Settled Estate, Altamont 
V. Forsyth, L. R. [1912], i Ch. 7X4). Even where the 
contract of sale says that the title given wall commence 
from a certain dofd, if in fact tlic vendor can give only a 
good pos‘?essing title* of later date to the land contained 
in the deed, the purcliaser will, it seems, be forced to 
acc(‘pt it (/;/ re Atkinwt ITorseirs Contract. L. R. [1912], 
2 ('h. I). The Court ha*^ no pow<a' nmler Order XL, 
r, T (a), to permit servici* of a wTit out of jurisdiction in 
an action to purpetuatr testimony, even with a view’ to 
a futuie action in respect of land w’ithin the jiuisdiction 
(Slin^shy v. Slin»shy. L. R. [1912], 2 Ch. 21). Where 
by will ct'itain lents arc charged on mortgaged land, and 
such lan<l is directed to he soM subject to them, though 
such charge is not “ a contrary or other intention*' wdthin 
Locke King’s Act, yet if on sale the land so charged does 
not produce enough to pay the mortgage debt, the persons 
having the charges are, on a marshalling of assets, entitled 
to throw the deficiency on the general personal estate (In ie 
Fry, Fry v. Fry, L. R. 2 Ch. 86). j g 

SCOTCH CASES. 

The question whether children of tender years can be 
contributorily negligent, in the sense of making that plea 
available to the defendant in an actii>n for damages for 
'death of or personal injury to a child, looked at one time 
as if it would be answered in the negative, hut any 
.tendency in that direction received a check bj'^ the cases of 
'-• 7 ' 31 
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Hastic V. The Magisiraics of Edinburgh ([1907], S. C. 1102), 
and Stevenson v. The Corporation of Glasgow ([1908], 
S. C. 1034). attention has been drawn to the point 

afresh by an inferior court decision in an action raised 
against a Local Authority by the father of a child three 
years of age that was drowned by falling into a stream 
j,«wbich ran alongside a public park. The gronnil of action 
w’as that the stream should have been fenced. In dis- 
missing the case, the Sheriff referred to Stevenson s Casc^ 
and as will be easily seen, the rule there laid down, if it 
is to Ixr accepted and acted upon, will effectually clear 
aw^ay many of the difficulties wdiich have been experienced 
'in this class of case. The passage from Stcvensioi's Case 
is as follows: — “The proximate cause of the death of the 
“ child w'ab not the existence of the river at all, but the 

feet that a child of tender j^ears went there unattended. 
“ If the child wms in a p(»sition to lake cinc of itself, the 
“ same standard must be applied as would be applied in 

the case of an adult. If the (diihl was so young as not 

to be able to take care of itself, it should nev<u‘ have been 
“ allow'ed to go there unattended, and the defenders cannot 
** be made liable for an accident the proxunate cause of w'hich 
“ was that the child went there without an attendant.” 

As it is understood that the case of Herbert's Trs. v. The 
Inland Revenue ([1912], 49 S. L. R. 699) is under appeaT 
to the House of Lords, we need only mention here that in it 
the Court of Session held, in interpretation of the Finance 
(1909-10) Act 1910, that the assessable site value of land-^ 
could not be a minus quantity. 

Henderson v. Paul ([18G7], 5 M. 628) is one of the few; 
cases dealing with the question of liability for an arbiter!s|) 
fee. The theory of the Common law' is that an arbiter tf: 
a friend who uses his good offices to settle a dispute, gladly^ 
doing so without expectation of fee or reward. In the c 
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mentioned there had been a reference to an accountant, and 
though there was no expiess stipulation that he slKnild be 
paid, the facts showed Jhat the parties understood that he 
was to be remunerated, and one of them having paid the 
fee was found entitled to recover half of it from the other 
party. This rule has now been followed in Maciniyre Bros. 
V. Smith ([1912], I S. L. T. 255). There the successful 
party in an arbitration liad been found entitled to costs, 
and he raised action to recover one-half of the fee he had 
paid to the arbiter. It was found that the presumption 
that the arbiter had acted gratuitously had been displaced 
by the facts, and the pursuer got decree for the sum sued for. 


A very important point in bankruptcy was brought before 
'the Court in Special Case (Chrysiar.s Trustee v. Clirystal 
[1912], I S. L. T. 500). Chr)'stal had taken out two insur- 
ance policies, each bearing that the proceeds \\L12 payable 
to him at a fixed date twenty years later, and that if he died 
bcfoie the arrival of the fixed date, the proceeds should be 
payable to his wife if she survived him. He died before the 
fixed dale, survived by his wife. At the date of his death 
he was insolvent, his estates were subsequently sequestrated 
and a trustee appointed. A competition arose between the 
trustee and the widow for the proceeds of the policies, the 
widow contending that she was entitled to them in virtue of 
sect. 2 of the Married Women’s Policies of Assurance Act. 
That section declares that a policy on the life of a married 
man, expressed on the face of it to be for the benefit of 
rhis wife, shall not fall to creditors, but the peculiaiity of 
Chrystal’s policies was tha*t they were expressed to be for 
the benefit of primarily the husband, if he survived a 
fCertain date, and secondly, the wife. Or stated otherwise, 
ordinary married woman’s policy conferred on the 
’^ife a right contingent only on her surviving her hus- 
^band, but the policies here in question made such right 
t^ntingent on her surviving her husband and on bis death 
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before the fixed date. The Court found that the policies 
were protected by the Act. The Statute reco^^nised that 
the interest of the wife in the ordinary manic! woman’s 
insurance policy might be clogged with the contingency 
of her surviving her husband, and they thought there was 
no reason why it should not depend on a double con- 
tingency, as v.as tlu‘ case in Chiystars policies. 

A testator directed his trustees to set aside and hold 
;fi6,ooo, and pay the income thereof to his children. He 
then provided that the residue of his estate was to be 
made over to his children on their attaining the age of 
tw'enty-fivc, or being married in the case of daughters. 
There was also a direction that thr tnist(H‘s, oiiginal and 
assumes! . should receive among tlnun annuallv tht‘ sum 
of twenty-five guiiu’as. Wlnui the period of pa\uient of 
the residue arrixed. the trusties proposed lo n tain in 
their hands, out of the residue fund, the sum of to 

meet the legacy of the annual payment to themselves. 
The Court, how'ever, decided in a Special Case brought 
for their opinion, Kirkwood w Kiikwuvd\ Trustees ([1912], 

I S. L. T. 251), that as the trust wa'*' being kej>t up only 
for the payment of the income of the ^(^16,000, the trustees’ 
remuneration (for so the Icgacj might be regarded) should 
be treated as a charge of administration, and should be paid 
out of the income of that sum, and that accordingly the 
trustees were not entitled lo retain any part of the residue. 

A trustee in bankruptcy has, as a general rule, nothing 
to do with matters w^hich primarily concern the character 
or status of the bankrupt. For instance, he cannot raise 
an action of damages for shnder of the bankrupt or take 
proceedings to get him divorced, though the possible result 
of such actions might be to get more money for division 
among the creditors. In the case of Corbidge v. Somerville y, 
([1912], 2 S. 4, T. 19), it w'as found that during the , 
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bankruptcy of the husband bis wife had sued for divorce. 
The husband did not defend the action, no intimation of it 
was made to his trustee in bankruptcy, and accordingly the 
wife obtained decree in absence. One of the results of the 
divorce was that the income of a fund which had been, 
payable to the husband during his life now became payable^ 
to his wife, divorce being equivalent, as between spouses, 
to deith. The husband’s trustee raised action to reduce 
the Decree of Divorce, on the plea that -it had been^ 
granted in abs ’iice without his knowledge, and without the 
whole facts and circumstanccis being fully disclosed to the 
('<jurt. The Lord Ordinary has held that the trustee has 
a title to sue. An appeal, if taken, will be watched wdth 
interest, as if this jirdgment is sustained it will obviously 
enlarge the scope of the duties of trustees in bankruptcy. 

= D. M. 


IRISH CASES. 

An interesting little point in connection with the consoli- 
dation of mortgages is decided in Tluwistni's Estate ([1912], 
I Ir. R. 194). It is not too much to say that the conflict in 
the present case was due to some rather unguarded language 
used l>v Page Wood, WC., in Sdby v. Pomfret (J. & fit. 336), 
suggesting that consolidation is a process which works 
automatically once the conditions are fullilled — that when 
the debts become united in the same creditor both the 
estates become pledged for the same amount. 

Taken literally, this language w^ould have helped the 
mortgagor w'ho, in the peculiar circumstances of Thomsons 
Estate, found it to his interest to contend that consolidation 
had taken effect. Dut it is not so : the right to consolidate 
is '‘an equity in the mortgagee or his assign which he may 
or may not enforce,” The mere union of the charges has - 
not the effect of creating a direct charge on the entirety of 
both properties. 
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The point in Jacksou v. Yeats ([1912], 1 Ir. R. 267) is one^ 
of those which seem hardly to need decision, except that, 
they «are solemnly raised. An executor may, of course, 
retain a legacy as against the amount of a debt due by 
‘;the legatee. But it must be a debt due “to the estate.'* 
yi^The executor cannot, generally speaking, retain a legacy 
in respect of a debt due by the legatee, not to the testator, 
but to a firm in which the testator was a partner. The 
only argument which could be suggested in favour of the 
wider right of retainer was, that “the legatee must come 
. into this Court to get his legacy, and therefore must pay 
his equitable debts before obtaining the assistance of the 
; ' Court.*’ On the most thorough-going principk*s of con- 
ijfrscience, ho\\e^or, a ('ourt could hardly make it a condition 
?'*of a man’s receiving a benefit from A, that he slioulcl pay 
' a debt to B and ('. 

Malone v. Belfast Bank ([1912], 2 Ir, R. 187) is a case 
. which occupies an immensity of space in the Reports, which 
turns on very special facts, and in which bt^neficiaries under 
a will succeeded in making a bank liable for misappropria- 
tion of moneys behuiging to the estate by the bank manager, 
who wtis executor of the will. The bank had received the 
moneys of the j)lairitiffs, as the manager had applied them 
to the reduction of his own ov(*r-draft : and there was a 
finding by the jury that the manager had been enabled to 
commit his l<mg series of frauds partly by his position as 
executor and partly by that of manager. In these circum- 
stances, the Court thought that “the actual knowledge 
relating to the banking business, present to the mind of 
' the manager, even though partially derived from his position 
as executor of Malone, should be attributed to the bank.*’. 
The case cannot be said r to extend the measure of 
principal’s liability for wrongful acts committed by his’, 
agent, but it certainly show's how w'ide, in possible cir*>I 
cumstanccs, that liability may be. ' - 
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V M inford v, Carsc ([1912], 2 Ir. R. 245) is a rather unusual 
case on the personal liability of executors who have entered 
into possession of the testator’s leasehold property. That 
liability is limited to the amount of the profits whicli the 
executors have made out of the leaseholds, or could have ^ 
made by using due care, skill and diligence. Where, in^ ‘ 
an action for the administratiem of the testator’s estate, a "' 
Court of competent jurisdiction has appointed a receiver, 
whose possession, taken under the authority of the Court, 
has precluded the executors from making any profit during 
the period for which the rent claimed is payable, the exe- 
cutors arc entitled to have a verdict entered for them in 
an action for the rent issuing out of the leaseholds. In . 
any event, the majority of the Court of Appeal thought 
the present action premature; it was for icnt payable in 
advance, and it was impossible at the beginning of a year 
to ascertain by anticipation what profits could be made out 
of a particular holding during the ensuing twelve months. 

I'he Court of Appeal have affiimcd the decision of the' 
King's Bench Division in Coffee v. McEvoy ([1912], 2 Ir. R. 
290), referred to in these notes in a previous number of the 
Law Ma^a::iitc tVol. XXXVII, p. 350). The judgments add 
little to the valuable discussion of an owner's liability for ; 
injury to trespassers on his property, which is contained in.. 
the Lord Chief Baron's judgment in the Court below. The 
Court agreed that Cooke's Case (L. R, [1909], A. C. 229) really 
gave no assistance, as it lested on the proposition that the 
plaintiffs there* were not trespassers : they agreed that there 
is no obligation upon an owmer to repair his premises for 
the benefit of a trespasser, and that a mere omission by the 
.owner gives the trespasser no cause of action ; and they. " 
think that an owner can be liable to a trespa'^^ser only where - 
i the injury suffered by the latter is due to some wilful act, 
iVinvolving more than the absence of reasonable care. ^ 

J- S. B. 
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Kebteta>». 

[short notices do not preclude reviews at greater 

LENGIH IN SURbEQUKNT ISSUES.] 

T/u' History of the Ametican liar, By (/n vri.ks Warri n. 
Canibridgc : The University Press. 1912. 

When the people of llie United States celebrated four yeans ago 
the lercentenar) of the “ birth of the American nation/' suggt'stions 
weie made that tht Inns of Court, 01 at leaNt, the Middle 'IVniple, 
took an im])orlant pait in the establishment of the first settlement in 
Virginia I'lirtlier inve'^tigations have indirated that theie was some 
person or ])eisons < onnerted with the Middle Tem])le, an<l mti- 
matd> ussuciated with the (Cjlonising enterprises of that peiiod. 
The availabU' records of the \ irginia I'onipany show that caie was 
taken to provide the colony with good laws and a sound 

system ot ioviTiiment. Of couist, there ('oiild not be in those early 
days un\ bod\ of lawyers, and it would seem to be tkar that a 
certain amount of Ieg<d work was done l>y men who had had no 
legal training, and even the judiei.iry was manned by la) men w'hose 
decisions wt re gnen upon prindpksof common sense rather than 
legal knowledge. 1'he circumstaiv es were the natural outcome 
of the difficulties and e\p{ nse of communication with the mother 
counti), and the iiMe^iMiy for those wlio l:ad taken up their 
residence in tlie lu w colonies to devote tin insebes wholeheartedly 
to their ad\ane'enient. Ib.t the conditions do not explain why there 
was a strong antipathy to lawyers, noi does Mr. Warren leally bring 
any e\idence to eliHidate the point, although he makes frequent 
reference to it. lie also contends that the colonists claimed the 
riglit to adopt the Common law' of England or not, as they thought 
fit, and makes piac'ticiaily no distinction between their attitude 
tow'ards it in the early da)s and after the Declaration of Inde- 
pendence, when naturall) there was a disposition to assert their 
freedom from the old countiy in every pcjssible w'ay. In 1799, for 
example, the State of New' Jersey pas.sed a .statute forbidding the Bar 
to cite or read in Court any dcci.sion, opinion, treatise, compilation 
or exposition of Common law, made' or written in Great Britain since 
July I, 1776, and prescribed heavy penalties. Kentucky followed 
suit with a .similar statute in 1807, 
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Nevertheless, Mr. Warren admits that the training received by the * 
American lawyers who went to study at the Inns of Court, “ con- 
fined as it was almost evcliisivcly to the Common law and based on 
historical precedent and Customary law, proved of immense value to 
them when they became later (as many did become) leaders of the 
American Revolution.” He «iuotes an estimate that from twenty- 
five to fifty American-born lawyeis had b(*en educated in England 
pri(3r to 1760; and it has been staled that one hundred and fifty 
Americans were admitted to the Inns from 1760 to the Revolution. 
Mr. Warren gives some interesting f|uoiatlons from corre.spondence 
about the couise <jf study at the Inns of Court, but this portion of 
the book might h.i\e bei n strengthened considerably by more atten-w 
lion to the reeoiils of llie fnn.s, esik'< iaily Master Wbrslej’s book ^ 
on the ('onstitution of the Middle Temple, which is |>aTtieiilarly 
valuable in nionlmg the life ol the Inn at the date of the residence 
of the Amencan student^. An esj}eeiall\ intcre.slmg letter is one 
fioni J(»lin Rutledge, who had been ralled^to the liar at the Middle 
Temple, and afterwaids was nominated to be second Chief Justice 
of the United Stales, to his younger brother Edward, while studying 
at that inn. ‘‘'I'lie fust thing/* he wrote, ‘‘with which >ou should 
be thoroughly accpiamted is the wiiting shorthand.” He desired 
Edwaid to be regular in attending the C'ourls, and to acquire 
“a good manner and j)r<)i)er address’* by going to the House 
of (’ommoiis constant!), 'fhe books recommended for study were 
Ctfkc'i^ BhuhtoHc's Commettiancs^ BiXum : tlie books on 

Crown law’ - - //<:/c, Ila-Kvknts^ ami 7 v 5 /tV'— and “the Statute law.s 
throughout, ” besides the modern reports. 'I’he benefit to be derived 
from a course at an Inn of Ourt depended entirely upon the in- 
dividual. Chailes Carroll strongly protested to his father against 
the necessity of becoming the member of an inn as a preliminary 
to the call to the Har: “’tis attended with no other advantages/’ 
he wrote, “but many and great inconveniences; the chiefest is the 
frequenting loose and dissolute cximpanions." It must be admitted 
that, when the Americans established llieii own s)stein of legal 
education, the standard both of general and professional education 
was much higher than the requirements for call to the lilngli.sh Bar. 
Blackstone’s lectures j)robably had. a far more sjieedy influence on 
the other side of the Atlantic than on this, and the Vinerian founefah 
tion was more (juickly followed as a model. Mr. Warren tiaces the 
development of law schools and foundation of piofessorships foi the 
itdvancement of legal education. 
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Mr. Warren has not welded together sufficiently his material. Toi 
much consisU of long lists of names, particulars of hooks, and note 
of decisions. He has two chapters about law books, w^hich are onl; 
a slight extension of excerpts from the admirable catalogue of th< 
I-*aw School of Harvard University. The development of and change 
in the nutliod of writing law books are well worth some attention 
One of the be.st models of the way in which to WTite a law book wa 
comj)iled by an *Vmerican, though after he had left the United Stale 
• — Benjamin on Sale. The greater part of tlie History of thi 

American Bar stc»ps at the year 1830: but the second chapte 
about books is brought down to the year 1910, and so gives ar 
^oppiortunity to protest against the present methods of makin^e; books 
'.The defects in Mi. ^^^lrren^s (uvn hook may perhaps he atlributcc 
’ to the prevailing ariangement by which one or more as'nistanls an 
.\.re(]uircd to ct>llect together all the matijrial. Kveiy case, whateve- 
‘ may be its weight of authority, is merely a (1(*( isioii upon a partunila: 
'p^»inl to be t.coided on a card Index and made available for refer 
once w’hen ihe W'riler comes t<» a |urticiil<ii .section of his book. Tc 
a very la^gt extent the writing of a law book under such condition! 
degenerates into little more tlian a mechanu'al process so far as 2 
large portion of the w^oik i.s concerned. It is not suggested thai 
Mr. Warren\ hook was written exactly in this way, hut as a histor) 
it is lacking in the touch of imaginatiem, which makes men live and 
places them in their right lelaiion to things, so that, howwer pains- 
taking may have been IiIn work in collecting material, the result is 
not a volume which can be read, as it might have been, from l*refac€ 
to Index, with real enjoyment and pleasure. 


The Mnney-Lcndcrs Ada jqjo-hjii. By C. L. Coi-Card, M.A., 
B.C.L. Ixindon: Butterwouh & Co. 1912. 

The object of the learned .Vuthor of this work is to prc.sent a 
complete review of the law and practice under the Money-Lenders 
Acts. I'his object, we have no hesitation in sa>ing, has been fully 
attained. The .scheme of the book is excellent ; the material as 
well handled, whiNt the learned Author displays a thorough know* 
' ledge and appreciation of the principles involved. Part I deals with 
!^ihe I-quitable Doc trine of Relief ; Part 11 , with the Acts of 19x0 and 
jyn, with notes under their appropriate heads; Part III, with the 
Practice ; whilst Part IV contains the text of the Acts, Rules and 
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Orders, a Digest of Cases, the County Court Rules and Precedents!'' 
of Pleading, Cases from' the Law keporis^ the Times Law Reports^ 
and the Times newspaper, arc printed vcrhatim. Whilst congratu- 
lating Mr. Collard upon a successful piece of work, we feel bound 
to protest against a practice which is becoming far too common. 
Mr. Collard has obviously availed himself very largely of the 
Ialx>urs of his predecessors in the same field He has followed’ 
very closely, for instance, the scheme, the text, and even the prece- 
dents of pleading of I 5 ellot\s J^ar^ains ivith Money- I.enders. I 3 ut 
not a word of acknowledgment to this work or to any other i$ . 
given in the text or Preface. On page 138 Stiickland v. Imvoh 
.should road Shrichami v. Laeon. 'I'he same mistake occurs on 
page 93, where Mr. Collard asserts that in such a ca.se the Indian 
Courts would not ha\e granted relief, citing sect, i (3) of the Indian 
Contract Act and the ca^c of Mackinto^sh v. // 7//,^7 y/£v, 4 Cal. 137. 
In <iur opinion the Indian C'ourts would probably ha\e granted relief, 
under sect. 74 of the Indian Contract A<*1 Vmeiidmcnt Act 1899. 

The Eyre of Ktnt, 6 Cy 7 Edward II, a. I). 1313 ^'ol. 11 . 

Bdilcd for the Selden Society by W. C. Hoi.lvnp, the late K 
Maiii,.\ni), and the late L. W. Veknon H.vrcoukj. Lond^:' 
Bernard (^)uari tch. 1912. 

Although Professor Maitland’s transcript, and Mr. Vernon Har- 
court’s ('ollations, w'ith other MSS,, have been used in the prepara- 
tion of this volume, the decision of the Council of the Selden 
Society to extend the work to throe volumes for the purpose of 
producing it in a more complete form, has thrown upon Mr. Holland 
the task of making a considerable number of further transcripts and 
collations by way of addition to the text. The revision of the whole 
text, the translation, notes. Indexes, Introduction, etc,, are also his 
work. Since by far the largest share of responsibility for the present 
volume rests upon his shoulders, Mr. Hollands name now^ rightly 
appears first on the title-page. 'I'he first volume, which we noticed 
in the February Number, contained reports of the Pleas of the 
Crown and those quasi-criminal cases which fell under the titles of 
.Attaint and Trespass. In the present volume are found reports of 
civil actions under the titles of Account, Act, .\dmeasurement of- 
pasture, Annuity, ("essavit, Common of Pasture, Cosinage, Darrein < 
;|^i:;esentment, De Cartis Reddendis, Debt, Deceit, Droit, Ejectment 
Wardship, Entry, Excommunication Furmedon, Guaranty, 
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Guaranty of ('hartcrs, In-iprisonment, and Mesne. A third volume 
will contain the remaining titles. 

In this volume, as in the first, appear icporls of cases which were 
certainly not heard dining the Kyre of Kent of 6 7 Edward II. 

How did they gel into a Year Hook pin porting to he a Year Hook 
of the Eyre of Kent? In dealing with the amhorship of the Year 
JHooks^ Mr. Holland furnishes a conjecture which ^\ilI hold the field 
until evidence in <*onlradi<:tion is forthcoming. Mr. Holland is led 
into this discussion of the authorship of the )h7r Hooks hy the 
revival of the discredited theory that they were Iht* work of otTic ial 
and paid reiiorlcrs ajipointed hy the (Vown, which is again raised hy 
Mr. Pike in the last volume of the Rolls Series of the Hooks 
of Edward ///. Slioill\, Mr. Pike's contention is that they were 
written hy the clerks of the ('oiiit, though not hy them ifud cleiks. 
They ^^ele inioiVuial lepoit^ made hy ofticials of the ('ouit in their 
spare time, and he bases his contention upon the old tradition 
cited h\ ‘Mowdi n and Hkickstone. ^fi. Holkind shows from the 
intrinsic evidence of the leptirls that this contention is quite im- 
possible. Hl aerepts the opinions ot Piofe'-sor Maitland aiul Sir 
Frederick i*ollock that the earhei reports, at any rate, were the work 
of apprentic c s ol ihe('ourtand la\\ students: hut Ur goes further, 
arid suggests lh»il these notes (»f I'dses, jotted down on odd scTaps 
or slips of parchment, were \Mitten for and (olleetc*d h\ some 
mediaeval capiulist- possibly hv a sNndic’atc of scrjeanls sent to 
serif fofia, to he c'(»pied hy or di< taled t^ scribes, and made up 
into a Year Hook. In such a c'omnierciaJ unflorium^ suggests 
Mr Holland, “ it is nut improbable that not only would duplicate 
slips containing reports of the name rase, cd>laint*(l from difl'erent 
sources, be now and again ini.luded in the bundles put together for 
the compilation of apailiuilar War Hook, but tlut slips reporting 
(rases altogether alien as to time and venue would also find their 
May into them.’’ tjuile apart from mistakes due to unintelligent 
scribc.s, one can easily imagine the aise of a compiler not having 
sufficient cases to make up a \"(*ar Hook. If he chanced to have a 
bundle of notes relating to an Pllyrc of (JornM'all, for instance, here 
was a good opi»ortuniiy for using them profitably. 

A neiv feature in ihi-j voiuniv is a facsimile* of part of a page of 
the Year Hook of the Eyre of Kent, In the Inti eduction Mr. Holland 
ha.s inserted tlic text with a translation of a mediieval treatise on 
Frenc'h orthijgraphy. The MS. was discoveicd at the end of an 
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early Register of Writs in th<» possession of Lincoln s Inn. Another 
imjiortant point cleared up Ijy Mr. Holland is the method of pro- 
cedure allowed to persons suing in forma pauf^eris. This was by 
way of bill instead of by writ. l‘he high standard of erudition and 
scholarship set in the first volume is fully maintained here. 

Comparative Lc^at Philosophy applied to Le^e^al Institutions, By 
Lckji Mirac.iix, 'Franslated fiom the Italian by John Liske, of 
the J'hiladelphia liar, \\itli an Introduction by Ai.UKRr Kr)COUKKK. 
lloston • 'I'he Boston Book ('omjjany. 1912. 

'Phis work foinis the third volume in the ^^oder^ Ja‘gal Philosophy 
sent*s, edited by a committee of the Association of .American I.»aw 
Schools. In the o])mion of the Association, the American people 
are upon “the threshold of a long piTiod of constructive readjust- 
ment and restatement of the law in almost every depaitment.” 
'I'lu* law itself is being buiied beneath an ocean of (\ase*law. 
“Without som(‘ hmdamental liasis of acl'on or iheorj of ends» all 
legislation and |udi<'ial inlerpietation are leduced to a anarchy of 
uncertainly.’* 'This senes, whiih owes its in<s ptiun h) Dr. Wigmore, 
J^rofessoi of Law in North-Western Univer.sttv, is designed to meet 
the coming years ol logislatn*e aeiivity. Hitherto the legal pro- 
fe.ssion as a rule has been content to follow Amtiican experience 
only and to pay no heed tt* the experiences of others , and whilst 
heedless of external help, it has been oblivious to the abstract nature 
of law. Philo.sophy of law has been almost a meaningless and alien 
|)hra.se. ft is necessary, therefore, unless the American people are 
content with mere empiricism in legislation and 111 the C'ourts, tliat 
the legal profession sliould become thoroughly familiar with the 
worlds methods of juustic thought. American law must of course 
be ultimately worked out by American thinkers, but the latter, if 
they are 10 do original and sound work, must first be thoroughly 
equipped with the state of jmistic learning in the world to date. 
In this series there is no atferapt to offer final solutions of any 
phUosophical or juristic problems, or to follow any programme for 
any paiticular theory or school of thought. 'Flic object is rather to 
piesent the most representative views of the most modern writers in 
jurisprudence and philosophy of law. In effecting tins object, the 
first consideialion has been the representation of the vaiious schools 
pf thought, and the second consistently with this, the representation 
of the different chief countries. 
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A-' Mr. Kocourck points out, England and America are slowly, 
very slowly, c^)ming to realise that an analysis of fundamental legal 
ideas and a study of tlic formal scope arc indispcjisable in a re- 
fined and scientific administration of justice. But we cannot rest 
content with a mastery of the form of law. We must investigate 
in a scientific way its subsiame, its i elation to life and all other 
reality, tunploying all the aids that learning affords. must, in 
a word, clothe the skt'li'i<»n <^f formal law with tissues, and provide 
!t with firgans that will nuke it fit for its enviionment and its 
, mission in the scheinti of life, fuw' cannot be placed in a water- 
' - tight compartment. It can only be successfully studied and 
applied in connection with and in relation to the realities of life. 
Herein lies the necessity for the study of the j)hilosophy of law, 
which on the practical side is manilested in the making (»1 legal 

• standards, and in their aptdit alion. Professor Miraglia’s treatise 
has been ' elected as one of tlie introdiu'lor) volumes of this series, 
partly for its intrinsic worth, and partly as a tribute to the country 
w’hich alone kept alive the philosophy of law. the coiintr) of Vico, 
Spa\enta, Komagnosi and Vanni, and <»f the Corpus Juris. !*rofessor 
Miraglia conunLiiees with a discussion of tin* basic propositions of 
the leading general pbilo.s(»phies, and then passes to »he notion of 
law’, and tieats in detail the \arioiis in.stiiuiions which appe^ar in 
society as phen<miena of the law*, treating all these subjects from a 

, critical and comturativc standpoint. He thus coveis the wiiole 
field, not only of tlie subj^et-malter of Philosophy of Law, but also 
of the philosoi)hi(*b bearing on this subject matter. The Committee 
is to be congratulated, not i>nly upon the sc‘lcction of these foreign 
masterpieces for English readers, but also upon their choice of 
translators, who, to judge by the present volume, combine linguistic 
skill with varied scholarly know ledge. 

War and the Private Citizen. By A. Pkarce Higgins, M.A., 

• LL.D. London; P. S. King & Son* 1912. 

Dr. Pearce Higgins is always stimulating and accurate. In small 
compass, this book contains a considerable amount of useful matter, 
treated in a w’ay which even the lay reader should be able to follow. 
The title of the work is perhaps misleading. Only the first 70 pages 
are devoted to the position of the private citizen in a country under 
^attack by its enemy. The remaining five chapters deal with subjects!* 
which do indeed concern private individuals, but in quite special ' 
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.ways. They treat respectively of:— (i) Hospital Ships and the 
people on board destroyed prizes ; (2) Naval Correspondents ; ’* 
(3) Commissioning at Sea ; and (4) Close 'I'rade. Throughout, « 
the treatment of the subject-matter is impartial, well-informed, 
lucid, and, as far as the limits of the volume permit, comprehen- 
sive. The chapter which deals with the general laws of war ‘ "■ 
shows the gtavc extent to which the civil population is affected 
by war ; and it is to he wished it may have a wide popular . 
circuladon. It is a subject for regret that the Author adheres - 
to the retrograde and unscientific doctiiuo that the subject of a 
hostile State is neeessaiily an enemy. And we strongly object to 
his concession of power to belligerents to inteifere with the trans- 
mission of news by neutrals. This is an entirely new inroad on ' 
the freedom of the seas, introduced for the benefit of those who 
arc disturbing the workfs peace; it surpiises us to see both the 
Author and Dr. I^awrcncc advocating it. It is not a cjiiestion of 
balancing in any scales the value of the pressman*s .services to the 
world. A great principle is at stake — the supremacy of the right ' 
of the neutral to a sale 'fhe innovation is excused - as all 

these disturbing innovations are exc’used -by a reference to recent 
belligerent threats. 'I'his leads to a slippery slope indeed I We 
are at one with the Aiilhoi in his opini(*n that “both the second 
Hague and the 1 -ondun Conferences were in the main belligerent 
Conferences, in the sense that belligerent elaims won diplomatic 
victories over neutrals — and that “ neutral rights reached their 
high-water mark in the Declaration of Paris/' 

Mr. A. C'ohen, K.C., supplies an Introduction to the wx>rk, but 
Dr. Pearce Higgins needs no recommendation to the public. 

T/ie Practice of the Privy Council in Judicial Matters, By 
Norman Bentwich. I.ondon : Sweet & Maxwell. 1912, 

• I'his work is founded upon Safford and Wheeler's well-known . 
book published in 1901. 0>\1ng to simplification and consolidation 
' of procedure and rules a great deal has been eliminated. A con- ; 
siderablc amount of matter has been rendered unnecessary owing to , /■ ■ 
ftbc South Africa Act 1909 (9 Edw. VII, c. 9), by which the four .;- 
principal Colonies have been united with one Supreme Court and 
one Appellate Division thereof. In addition, too, the jurisdiction ' 
Ijpf the Privy Council, with respect to the extension of Letters Patent 
j'fpr inventions, has been transferred to the Chancer>» Courts. The 
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treatise has been dividt'd into three Parts. Part I is the imi)ortant 
one, dealing as it does with (i) the Tnnsdi('lion and (Constitution of 
the IVivy Coiineil : (ii) (\)lonial Appeal Rules ; (iii) Rules of Appeal 
for the Self-governing Dominions, (Colonies, Pc'ssessions, and Foreign 
Jiiris<lirtions : (i\) Rules of Ajipeal for Pritish India and Ceylon. 
In I’art II we find the Condition^ and Rules of .Appeal in the Privy 
Council , and Part III einhiares the Practice in Appeals to the 
Sovereign in (‘ouneil in Admirnlt}, Pi i/e ("ourt, and ICcclcsiastical 
Matters. Appendici s are c*opious and comprehensive. Per- 

haps we may see a future edilitni <nu tailed to a still greater extent, 
if a widespread feeling is satisfied by llie removal of Ecelt‘siasti(‘al 
Matters fiom the jurisdiction of the Privy roiineil. On jxigc S5 
'■"the learned Author seems to suggest that ])ri(>i to the Ait of Cnion 
an a})pe.al could be made din cl to the IVivy (‘ouncil from the 
Witwateisrand (Court of tin* Transvaal. 'I'his is rather a startling 
suggestion , ul is opposed to sect. 3<) t^f llic Transvaal Proclamation 
14 of Uj02, which Proclamation was the ('hatter of |uslic»‘ lor the 
T^ans^aal. We wouhl, numover, rifer the learned Aulhcir to the 
case of v, /fh/orr//, ([11104], 'P S., p 257 ), whieh, aliluaigh it 
tlid not reach the l*ri\} ('oum il, di monstiales the fac t that 'I'ransvaal 
lawyers are of a difftn'nt opinion. 'PIu* book is well wrillen and 
easy of refcTence, and owing io its conciseness and hu'idily will be 
of real benefit to prat iiliuiit j:, in the Privy Courvil. 

Short Jlisiory of /m 7 v, Py Fiavakit Ji-.\Ks, M.A., 

31 .C.L. London : Mi lhiien A: Co. 1912. 

We like the easy, almost conversational, style of the learned 
Author, as he traces the histoi’y of English law fnun the earliest 
times to the end of the vi;ar kjij. We can imagine the sigh of 
relief brciUhed by the student turning from some dry-as-dust tome 
to this interesting method of treating an intricate subject. As the 
work is dedicated to the memory of the* late Prof. Maitland, we will 
hazard a guess that Mr. Jenks lias assimilated to a marked degree 
the style of that talented scholar ; there is much in common between 
the method of diction adopted by both. It would be beyond the 
limits of a brief review to tread the path hewn out in this book, as it 
takes us, step by step, from the "old Anglo-Saxon period right down 
to such modern matters as the Bankrujitcy Act of 1883. This is 
a wide gulf to bridge over, and the learned Author is to be con- ■ 
gratulated upon the fact that every stone in the foundation is well 
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and truly laid, every girder firm, with every bolt and rivet driven 
home, so that the complete edifice shall be a i)erpclual marvel of 
honest workmanship to student and pundit alike. I'he idea, bruited 
some ten years back, accomplished now, forms an useful complement 
to such works, as Prof. Maitland’s posthumous Comtitulional His- ' 
tory of Dr. I lands worth's Ifi^lory of Amo, and * 

Dr. ('arlcr’s InstiluUozis. If testimony were neces- 

.sary as to the (]ualificalions of the le.irned Author for his task; it is * 
to be found in the f.ict that he is principal and diiector of legal' 
studies of the Law' Society, 


Voluntary IJtfuidatiou oj Com/uinies hi tlir TramiutaL By 
J. P. Earnsiiaw. London : Jordan & Sons 1912. 

Prior to the passing of the IVansvaal Companies Af*t of 1909, 
no provision existed in that l*rovince for the voluntar} licjuidation of 
C()mi>anie.s." So runs the commencement of the IVeface, and 
according to the undorsUinding of the term ** voluntar) liquidation ” ' 
by Eff^i^lt\li lawyers, the learned Autlior is acmirate. On the other 
hand, it must not be forgotten that the machinery piovided by law' 
No. i, 1894, to all inlent.s and pur^wses, answered the same purpose. 
The contradistinction between voluntary " and “ compulsory ” 
winding up, although familiar to English lawyers, was more or less 
of a mn’clty to the Roman-Dutch system of Jurisprudence, and was 
introduced into the 'fransyaal Proxince b) Act of 1909 for the 
first tinu*. 'This view* is supported by the language of the head-note 
to Ju rc Sfring's J^mvery, Ltd,, in Liquidation ([1910], T. P. 1263). 
The Courts administering Roman-Dutch law' have in many respects 
greater powers than the English Couits, and in a country possess- 
ing a cosmopolitan commercial community as exists in the Trans- 
vaal, this acts as a very useful safeguard. Mr. Earnshaw is to be 
congratulated ui)on having made a careful study of that portion of 
'Act 31, 1909, w’hich deals with voluntary litiuidation, and upon 
having prepared a handbook* which will prove of considerable 
utility to those interested in Companies in the 'fransvaal. Phe 
learned Authoi need have no fear legarding recognition of English 
•decisions by the 'Transvaal Judiciary. 'IVo members of that 
Judiciary were transplanted fiom England, and it has always been , 
custom for South African Courts U' respect English decisions, 
rWhen based upon principles common alike to the English and 
atoman-Dutch systems of Jurisprudence. 


^2 
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Company ]a.w ami JWie^i/cn/s. I'y Akihur Stikiiel, M.A. 
London: TiUlhirworth iV ("o ✓ 1912, 

Any book written on Cumi^ny law at onrt* challenges com- 
parison with Sir Francis I*almcr.'> world-known woik on a subject 
so pcculiiiily his own. Mr. Sticbcl comes out of this 01 deal with 
great credit to himself, and will no doubt otrupy a position of his 
own. In tacklini; this task, the learned Author has ver) wisely not 
relied entirely on his own resomtes, but has i-.illed in the assistance 
of speciali.sth on particular bran* hi^s of pioeeduuN t*) whom he has 
accorded grateful thanks in the IVekice. Mudi useful advice has 
been tendered by these gentlemen, diiiwn fiom the rich stoic of 
long experience, and man) useful foims havi* beiMi placed at Mr. 
Stiebel's disposal, 'riu* text is di\ided into toinleen chapters, ea* h 
one of which deals with some vital pait <>1 the subje('l. 'I'ht Appendix 
includes the full text of the Comjianies (('I'nsolidation) Act 1908 
(8 Edw. \’ll. c. 69), together with statutor) Rules and Ortlers. 'I'he 
learned Author had adopted the practice ol siatteiing the forms 
about th- ‘".rok, immedi.itely alui the jiarl ol the text dialing with 
the subject to which the) relate. He stalt N that Ik -has done so 
‘^for convenience of Tcfeience,'* hut we au iml *iuite sure that this 
praetH'e wall aihieve the olijecl aiiiu d at, and we iallu*i think that 
experience w’ill lead to a change in (ulun editions. It might, per- 
haps, answ'cr the puij^ose, if the lorms were all galhcied together, 
and a refenmee plated in the text, whiTe at pr*.'s« ni eneh foim is 
set out. 1‘he eases are *]uite up to date, and in one instance, wheie 
the Gise was so recent as l<i be unreporled ii’. full, recourse has been 
made to the origiiul petition and transcript tif shoit-hand notes. 
Eacli statement is carefully checked b) authority quoted in support, 
and the Index forms a ttjmjirehcnsive key to the contents. Wc arc 
of opinion that the w’ork shows a careful mastery of an intricate 
subject, demonstrating a profound knowledge of the sul)je('t gained 
after arduous study 'J'ime alone will show the position that w’ill 
be filled in legal liltTature by this treatise : in the meanwhile the 
Author may re.st satisfied tliat he has prodiued a work, full of 
promise, and giving eveiy indication* of a bright future. 

Sckction of Leading Cases in lu/ni/w By A. K. Ranimli.. 
I.ondon : Stevens vV: Sons. 1912. 

This volume is intended to be a companion to the well-known 
w'ork, Shirley’s Leading Cases in the Common Lauv, and like that 
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book is intended for the use of students. 1'hc first seven cases 
deal with “Jurisdiction,” and the oth4:r.s are grouped under various 
headings from “ Account ” to “ Waste.” In all there arc eighty-five 
cases or so selected, and about thirty-six of these will be found 
included in White and 'Fudors Lcadin^^ Cases in Eijuify, The 
leading castes give the principles very shortlv, and the Notes amplify 
these princijiies and carry the decisions up to date. 'Fhc plan is 
a good one, j\irnc<l out as it is in this v*jiunie, pnnidi'd that the 
student bears in mind the remarks addressed to him in the Prefacet 
and remembers that tliese abudgineuts are not intended to be 
substitutes for iIk full reports of the cases. Tht: Preface abo 
explains the Aiitlioi's reasr>ns for not setting out statutory jwovisions 
in full and not refernng to Lord ('aims' .\ct. 'I’he student will, we 
doubt not, appreciate the racy language of some of Mr. Kandall's 
comments. 

The Law of Vendor and /^nrchtiu'r. By Ed(;\r A. Swan. 
London* Sweet & Maxwell. 1912. 

There is no lack of excellent tieatises on the law of Vendor and 
Purchaser, but Mr. Swan considers that there is room for “a concise 
treatise that may be useful for ready reference upon questions of 
everyday [ira^'lic.il utility,” and his objec t has been to siippl> a 
W'oik wheie the lawyer can find “all the leading prineiplea " and 
“adeejuale guides where to seek fur information on unusually 
abstruse ]H)ints.” This aim, we .should think, has been fairly ob-^ 
taineil. Mr. Swan has gained space by omitlmg in the tc.xt any 
reference to the reports in which cited case.s are to be found, and 
also the sessional refeiences and chapters of Statutes. We have 
specially examined the chapter on Duties on l.and Values. Mr. 
Sw^an has attacked thi 5 difficult and complicated subject with much 
courage and industry, and w^e are sure hts explanationb will be 
of con.sidciable \alue to those w’ho have to grapple with such 
intricate problems, even tliough they will meet with such terrifying 
lines a.s, for example: — 

“IVDj -- 1 (IVo - SVi) - - \{S\\ - OSV SV ,)- IVDj” 

1 0 ' 16' 


Second Edition. International Law, Vol. I. — Peace. By L. 
, Oppenheim, M.A., LL.D. l^ndon: Longmans, Green Co, 1912, 

In reviewing Professor Oppenheim’s work .seven years ago, we 
• observed that the book was “ an admiiable handbook of Public 
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International law, which would be equally useful as a compendium of 
the whcle system to slatosinen and jurists as to the students fc« 
whom it was designed." Time lias confirmed that impression, and we 
can only repeat the same verdict ; but at the Name time it is proper 
to say that the present edition is much more than a mere re-issue 
of the volume then before our reviewer, livenls have moved, and 
. the new discussitnis thus rondcMed necessary have increased the 
matter of the book 1 )} one-fouith. Its bulk is not subject to a 
corresponding increase, as, through the lesouices ol modern print- 
ing, its ixiges are onlv adrled to by thnty or so. As a sjiecimcn of 
the manner in which J*rofessor Oppenheim deals with the recent 
iCvents of interest to International lawyers, may be taken the troal- 
,^ent of the Casahianca Cmc, ‘‘'Fhe award," Ju; concludes, in a 
modest footnote, “is not of such a kind as one would c'peit from 
a Court of Justice, although it may lx* an excellent spe('imen of an 
arbitral decision,” In fact, law wa-. <»n the si»ie of 1 ‘Yance, while 
. morals ctmu'^elled a gra<'(ful concession to Cuimany. A new 
though \try short cha()ter is added on (‘ominercial 'JVeaties, in 
the course which the Author indicates his disNent (rr»m the 
American doctrine, approved by Martens and Westlake, that a 
favour rendered for a (juid pro quo i'» not a favour of which ad- 
-vantage can be taken by other nations under tluj “ most fa\oured 
nation” clau.se. The (haj)ter on “Unions" (such as the Inter- 
national PoNtal Union) has been re-WTitlen, and interesting stations 
<iave burn added on Channel Tunnels, W'in less Telegrapliy, the 
many discussions whuh hii\c arisen out of the Hague ('onfercnce 
of 1907, and a varitty of other matters All the excellent features 
of the original work aic retained : the erudition of I lie Whewell 
Professor is as conspicuous as ever ; and both tlie beginner, whose 
requirements the Author had particularly in mind, and the most 
advanced inquirer, will find much to learn from this standard treatise. 


Second Edition. TV//* Afztf Laitd Taxes and their Practical 
\ Application, By T, Jk Napier, LT..I). London: Stevens & Sons. 
; 1912. 

» Since the publication of the first edition, two years ago, a fair 
; ' number of decisions upon the J^nd (Clauses of the Finance (1909-10) 
have taken place, and the Revenue Act 1911 has been placed on 
the Statute Book. Apart from these reasons for a new edition, so 
numerous have been inquiries for the work, that the Publishers have 
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judged it necessary to repu^'lish at onco, although owing to a severe 
attack of illness the learned Author has been unable to furnish a 
Preface. In addition to a careful revision of the tt*xt, an Appendix 
containing the piincipal forms issued b) the Inland Revenue up to 
January 12, 1912, has bee n added. In the annotations to these 
forms. Dr. Najiier has included words of advice which will be found 
of very considerable value to those interested. I’his advice is 
characterised h) that impartiality which we expect from a lawyer 
of Dr. Napiers repulatirai. 


Second Edition. The Lnu* of Xatianal Insurance, By Edmono 

Brownk and 11 . Kinc.si.lv Wood J^ondon : Sweet &: Maxwell.' 

* 

191 2. 

Ahead)' a second edititui has been found nece.^sai). which incor- 
porates tiu: more imjHirtant Regulations issued by the Insurance 
Commission. Judging by the late at which new Regulations arc 
issued by that august body, very fre(p»ent editions will he found 
necessary in order to keep pace with the output. At the commence- 
ment is given a summary of some of the more important provisions 
of the Act, a summary which easily sur^xisses the ofheial ones which 
have been [luhlished hitheito. Next comes the text of the Act m 
CA/e/iMf^ caietully annotated, so far as is jiossiblo in the case of such 
recent and novel legislation. In the Appendix are found : (i) Model 
rules; (2) Regulations under Part 1 ; (3) Tables under Part I; 
J4) Rules and Orders under Part II. 'I'he Explanatory Note at 
the commencement of the Model Rules is a gem of involved 
draughtmiinshij>, and we do not env) any Caniit which has to 
extract a meaning from it, or to apj)I} it as explanatory of anything. 
The Act is involved, and technical, and will probably give rise to 
much litigation before it is generally understood, but Messrs. Browne 
and Kingsley ^Vood have tlirown considerable light upon the subject, 
which will be useful alike to the lay and legal reader. 


Third Edition. Administrafion of Chanties, By T. Bouchier- 
CniLCorr. London : Stevcnr& Haynes. 3912. 

That Mr. Bouchici Chilcotl is w’cll justified in bringing out a new 
edition of his work is shown by the large number of cases which 
have been decided on his subject since 1902, when the last edition 
appeared. In spite of all those, howx‘vcr, some of the points dis- 
cussed seem nearly as difficult and unsettled as ever. A more 
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prominent position is j;ivcn to the Roman Catholic Charities Act 
iS6o. Mt. ISoiu'hkT ('hiU'ott rofois to the impoitant Hoard of 
Education (I’ow'eis) Older in Council 1902, transferring to the 
Board of I’Aluealion poweis confeired on the Chanty (Commissioners 
FO far as ilio'^e poweis t<*latt. to endo\vmi*nts held solely for educa- 
tional ^•luntle^ "rht‘ Author aKo refers to a Bill N\hi<'h he drafted 
to ameiul the (ciuuiUhle Iriist-^ A< “with the ohiett of removing 
d<nihts whkh at juesfnl t\i^t as to ^^hal eontiihiitums to eluirilies 
are endowments \Mihin the nuamnt^ t)l the Ai't (»r 1-^53 ” 'I'his Bill 
was hjougle in 1 >\ Mi Mi<kl«'m, K(', in loog, hut was wiiluhawn. 
Among llie lej'ent dirisums addt‘d to the notes, most of whieh 
^ are \ery fuMiuentl\ (iimitsl, au Lt ?t -///V;;. Attorney iiUHiiil v. 
Mathiti^ch . In n 7 >.ve\ . In rc Chiinh l\ii*rona\:^r : 

Gnmonti \ iin^uofu] . In /e JA/ v//. .ind In n S>Aif\ f<n Ttaiftiny 
of 7\ii n*f\ 'J'lie Ediuation A\ l n)02 has Ivs n tiu* ciiise ot more 
than or. iiiipoilanl di < I'-ion 'Tlu* \alue of this uselul woiK is still 
further inen-iAd by its 1 \m ll<*nl Indt \ 


Third Edition. A n; tin l\otu Putns \u\ it. By 

A. \V, Nokm\n Loudon Biitlerw*>!di vV ( 'o 1(^12. 

'fills \uliun' d« als with iht I ega» \ and Siuie^sion Duties, of 
w'hicli a iii^tor). hotli iisi Uii and inti-K stiiu, is gi\«.n at page 228. 
The aiiioun" ol lahour e» pend» d iijx/ii tin produi Uoii <>1 the work 
must lja\\ hLMii\tr\ < onsulMahl* , aixl well (ksti\i‘S the fa\our 
of pirsoiis jirokssioM ul\ foiuiaiu'd with tlv* iinj»orlant sulijtals of 
wJik’h it mats In tlu 'fahle of Casr^^ ilw flales of the di.<. isions are 
siipplkd iUih t<i ihf* luoir inofh rn ones, and not c«)mpl( t(‘ly in tliose. 
But this IS not an omission <»1 miu h eonsequem e. 

Fifth Edition. 7’//f I oj By \Vii.i.i\m Bowsilao. 

London: Sweet vV Maxwell. iyi2. 

The fourth edition of this useful work was only pul>li.sh(*tl in 
iy09, and as tin re has liecn little change in the law of Agency 
since that date, the jmhlic must ha\e leained to appieeiate its good 
]»oints. f’ljt jaesent edition has im leased little m si/a*, being only 
some thirteen p.ige^ larger, and pernaps some two dozen new 
case-', mostly on old pcanls, have been decided sim e the la.st issue. 
M\mongst the most important of the new cases appear Comvav v. 
IViuir (L. R. [1009I, A. C. 50S) and Smithies v. Naiional Associa^ 
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fion oj Pla^frrcn (I^. R. [1909], r K. J». 310). Ijoth arc decisions 
on tlu* Trades l)isi)utes \ct £906 (<^ Edw. \ II, r. 47), the former 
interpreting se<’t. 4, and the litter d<‘( idmg th.it the Art is not 
retrnsjK’Ctive. DtluT eases of inij)f)itanee aie C/r\sit/(f c'' Cratchhy 
(E. R. [1910], 2 K 15 2n) qiu stion of the liability of a 

solicitor for \\r()ngrul sei/ine . (\n Lt)Hmer 

(].. R. [1911 ], A. 20«)) on the que'>tion of liht .1 1 )> an Agent. In 
(i 7 t‘fh// ///////,; (\j R [1911], A r 419) we have the ques- 
tion of a stix khiokei’s h«‘n dis<nissed, and the hunts of the (laming 
A('l 1S92 (5!^ \'h I . ( 0), ns affe< ting Agt.nc), are judicially noticed 
in V. ([r<)io], 2h 'r L R. 4t»S). A case involving the 

im])hed anlhoni) of .1 ni.in.igei is ihe prominent deuision in Kinahan 
V. Pittn fE R fi()ii], 1 K 15 t^o). 'Fhcse, and many others, 

appeal and an nott d, showing that thi li arned Author is keenly 
alive to nn>tlung v\lM<h aflt'Ms his pit suhjei i. W'e ran onlv say, 
in roiK lusion, that we hope lhat the su< < ess of the present issue may 
keep pare with that of foinn r ones 


Fifth Edition, (K-tb Ia 7 W\ Ry E Mi vo. Eondon : 

liiittcrwoith A' ( 'o 1912 

As It 1" fillcin )iars sin. » the last nhtion of this well known work 
was [mblished, a now issiu was eertainlv < ailed foi to incorpoiatc the 
minv Statute^ since Liiai'ted A Useful tiauue of the book is two 
'fables, on« giving a list oi the pnneip.il Acts lelating to the subject, 
showing ih^ speiial portion whn'h thev n gulale ami the division of 
the I nited Kingdom to winch they a[)fil\ , and the other fiirni'.liing 
a comj)Iele enumeration, undei the sauu local distribution, of the 
animals and buds whicli arc classified as game, with llieii protective 
safegaaids, and the habiluies whuh attach to the owner for crop 
il'iniage which they niav < aiise, 'fhe chapter on sporting lights is 
clear, and appaientlv * om[»lele , and, on good evidence, it is up-to- 
date, foi the ertect of Cof^x' v. decided in lilt* present year, and 

noted in this Magi/ine, \\>i XXXVII, No. 3(13, is incorporated in 
the text. 

Fifth Edition. PnVi^fc ffiitmaliona! Iaxic 15} JtUiN AVfsII. \KE&, 
K.f"., EE.Il laMidtni . Sweet X* Maxwell. 1912. 

In icviewmg the fourth edition of this unrivalli‘d treatise, our 
principal riiticism was that its aj.pearanrc had liecn far too long 
delayed, 'fliis cannot be said of the piescnt edition, which appears 
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'■ only seven yearb, instead of fifteen, after the last. So far as we 
know, this is the first occasion on which Prof. Westlake^s opinion on 
I the cases of and has appeared in print \N'ith as neat 

an approach to sarcasm as the Author s kindly nature will permit, 
0' he observes that the Court of Appeal's decision in the former case 
seems to amount to the piojiosition that the incapacity of a party 

' is a quc>tii>n o! form.” We are glad to see that he concurs 

‘ with us in holding that the dcHtrine of these cases i.s absolutely 
' inconsistent with the decided case of v. J/r 7 A’. His sex ere 

‘ comments on the idea (originally, we lK‘liew, Hannons) that a 
Court may recognise a foreign incapacity pitTcmcal, rejecting it 
'^^in general, but accepting it when the olhci party to the purj)orled 
marriage is subjevt to the saim* personal law. can scarcely be con- 
Vtroverted. Etjually justified is his complaint that the reasoning 
’ in and C/uf/t demolishes all distinction between form and 

substance'. Tiie ('omma which has been inserted after “ground” 
./On page <*8 doc.s not seem to be an imj>rovcmenl ; nor is st^r/Of 
, for s^riv (iiagc 105 ^/.). Although /// re J\ ^/a^fa<fveft d'* Co, is 
quoted, the Imperial Ac't making the Indian administration in bank- 
,ruptcy exclusive (1 1 & 12 Viei.. c. 21, § 43) is not referred to. Noi 
do wc .see aii) comj)arison of Evans' decision in /Caymeof v. A*, with 
, that of the Court of Session in Frost on which the learned Pro* 
'I sident relied. {Cf. L. M. Cr* R., Vol XXXIII, page 334, and 
Vol. XXXX'f, i^age 212.) 

Prof. Westlake is a^ firm as exer in ri'pudiating the fashitmable 

• doctrinr* that “the partKs* intention '* is the. sole guide to the 
choice of a laxv l>y which to deciiie the validity and eflect ol 

‘ their contract. He observes trenchantly that “even where the 
supposed intentirm has nominally been relied on, it has been 
. “ in fact nothing nioie than a fictitious intention presumed from 
> following the doctrine [that the proper law is that of the country 
w^ith xvhich the contract has the rno.st real connection] and has 
' ** been in itself no substantial guide Jto the choice of law.” This 

• could not be better jiut, —not a xvord could be di.<tpcnsed with. 
• Prof. We.stlake explains Hansen Dixon as a case w'hcre the 

contract wa.s referable to the /ex loci solntioms, Wc venture to 
differ from him when he admits that an ‘‘emancipated” minor 
may .'iccpiire an independent domicile. It may l>c so; but tho 
. citation of a poor -laxv .seltlemtmt case is not sufficiently cogent. ^ 
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Sixth Edition. Hunt*s Tmw of Boundaries^ Walls and 
R. G. NiCHor.soN Gomel. London: Butterworth & Co.' 

When a hook has passed through several editions, and 
several Editors have given the benefit of their learning to succee<im|^ 
■iasues, the time arrives when the w'ork needs reconstruction. It 
the claim c»f the present Editpr that he has substantially re-writt^'» 
this volume, and that he has been unsjMiring of his labour. Chapter 
on Party Walls and Chaptei 9 on Boundaries of Highways and Private* 
Ways contain very useful information very 'well presented. And the!, 
book is apparently brought up to date, for, turning to a case within, i; 
one’s own knowledge, quite recently decided, it is found that the 
decision is inserted in the appropriate place. 

Seventh Edition. Trusts and Trustees. By A. Under hill, 
M.A., LL. 1 ). London : Butterworth Sc Co. 1912. 

I’he present new edrtion of Cnderhill on Trusts and Trustees ^ 
possesses two striking features : (a) A very remarkable Preface ; (b)/ 
The learned Author has to use his cvn phrase, ‘‘come to th^- 
parting of the ways.** It always seems to us to be a pity for a 
writer, especially of the undoubted ability of Mr. Underhill, to use^ 
the Preface as a medium for airing his personal prejudices. In the' 
present instance, several Nasmyth hammers have been used to crack' 
inliniiesimal nuts. Granted that the opinion of the learned Author .' 
is strongly opposed to a code of the law of I'rusts, might it not be- 
possible for others to hold a contrary opinion upon what, to them, 
seem good grounds, without the necessity of pulverisation ? Again, 
granted that the average testator is “ignorant,’* or may possess an 
“unskilful adviser,” is it not the duty of the Courts to strive to 
carry out his apparent wishes rather than something which, in the * 
judgment of a Chancery judge, i^ better? ^Vhy also apostrophise 
as “ those most competent jackals of the chancery practitioner, 
local curate or the parish clerk ” — a body of men, who, no doubt,'?! 
.'honestly strive to do their duty? We would call to the attention of - 
the learned Author that “anctent saw,** Parturiunt mantes nasdtur ; 
ridiculus mus'^ The “parting^of the ways** lies in the fact that 
former editions Mr. Underhill strove to adapt his book to thei;/ 
requirements alike of the practitioner and the student. In the -'* 
' present edition he has found it nebessary to elect in favour of 
jj^titioner, although it is open to an/ qualified person to write an ' 
abridgment for the use of students. As before, the chief aim of the 
has been to place before the reader the Principles of law, 
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g]vin{v afterwards the authorities from which these principles are 
deduced. There is an almost overwhelming case in favour of 
adopting that scheme, as should the reader not be satisfied with 
the deductions, it is open to him to trace the stream back to the 
fountain head. Equity is an elastic and progressive science of law', 
and in its application to the study of 'I'rusls and I'rustees, it would 
have been Iiard, if not imi>ossible, to have found an exponent more 
capable than Mr. Underhill. A perusal of his treatise w’ill bring 
home to lawyer and layman alike the fact that the office of Public 
Trustee was instituted not a day too early. 

Eigrhth Edition. IJndky on Partnership, Hy tlie Honhlc. 
W. B, Lindley, T. J. C. Tomlin, and A. A. U'JHW'\tt. With an 
Appendix on the T^w of Scotland by J. C'ampukll Lokimkk, K.C\ 
London : Sweet & Maxwell. 1912. 

Lord Lindley published his great work on the Liw' of Partnership 
in i860. This included its “ Api)lication to Cornjunies.” In i«S88 
the Author took advantage of the demand for a fifth edition to 
divide his treatise into two complete i)art.s, namely, “ 1 'he Law of 
Partnership ’ proper, and the “I^w' of Companies'’ in so far as 
it has any connection w'ith the former. 'Phe present edition is the 
eighth of the volume devoted to the I .aw of Partneiship proper. 
Important new eases will be found included in the present volume, 
which have been decided since the y>uhIication of the .seventh 
edition in 1905, many of these <lecided in the House of Lords. 
The most imjiortant addition is that of the Limited Partnership Act 
1907, which has the whole of Part V devoted to il, where it is con- 
sidered in five short chapters. Il would seem from the remarks 
of the learned Editors that the draughtsmanship of the A('t leaves 
something to be desired, as they call attention to a considerable 
pumber of points left in a state of very considerable doubt, and 
giving rise to questi<jns of great difficulty, such as whether a limited 
partner can retire from the firm before the partnership has come to 
an end. “ If he dies or becomes bankrupt during the continuance 
of the partnership, has his executor or his trustee in bankruptcy a 
right to withdraw his share? If nblf,''what is his position and what, 
are his rights? To the.se, and other questioni left open by the 
Act, the Court alone can give ^ali.sfactory answers. The views of 
the Editors are expre.ssed for what they are worth, and are submitted 
for acceptance or rejection to the Ixrtter judgment of the reader.”, 
It is interesting to note that so long ago as 1780 an Act to introduce; 
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limited partnership into Ireland was passed by the Irish Parliament'., ' 
which remained law till 1S62. We regret that the Editors have 
seen their way to give the dates of all the cases cited. . ’S 

Ninth Edition. The Taxw of Torts. By the Right Honble. Sir 
Frederick Pollock, I ).C.L. London: Stevens Sons. 1912. 

W'hen a work has such an established position as that occupied by 
Pollock on Torts, it is hard for the Reviewer to find new comments ' 
to make as each successive edition comes out. He has, therefore, to 
content himself with drawing the reader’s attention to new features . 
as they appear. Little alteration appears to have been made in the 
present edition, and the general scheme of arrangement remains as 
before. 'I'lie chapter on Defamation has been partly re-written, 
owing to some recent decitiions in the Court of Appeal, such as 
V. Financial Nrivs (L. R. [1907], i K. IL 502), which is 
discussetl in distinction to Peter Walker cr* Son v. Hodgson 
(L. R. fi909]» i K. B. 239). Comments are made, as to new 
cases dealing with the amount of cau applicable to children of 
tender age, in cases of negligence to a licensee and of the duty ' 
of a licensor to protect a licensee from now-apparent dangers (see ' 
Cooke V. Midland G. A\ of Ireland (L. R. [1909], A. C. 229), 
and Lotven' v. Walker (L. R. [1911], A. ('. 10)). In the former 
case, the House of Lords recognised the principle which had been 
prevalent for some time in the decisions of the Supreme Court of the 
Ignited States. The well-known work of Select Cases on the Law of 
Torts, by the American Author, Professor J. H. Wigmore, has been 
referred to in the body of the text. "Hie ( ases quoted and referred 
to have been noted down to those reported in April of the current 
year. It will, therefore, be seen that no pains have been spared or 
effort neglected to niake the present edition a worthy successor to ' 
those which preceded it. 

British Citizenship. A discussion initiated by E. B. Sarc.ent, ' 
London: Longmans, Green & C’o. 1912. — The difference between 
“ British subject and “ British citizen ” was discussed in British 
Empire, the journal of the 'ftoyal Colonial Institute. This little 
work reprints the views of such well-known men as Professor West- 
. lake, the Right Honourable James Bryce, and many others famous 
' as empire builders. On the threshold of the subject, one is met 
by the fact that, although naturalization in the United Kingdom 
v is naturalization throughout the Empire, naturalization in one 



KlS.VXiiWS* 


.. 

Dominion does not mean the Siime thing. In other words, 
foreigner may be naturali/cd in South Africa, hut may still be 
foreigner in Canada, the United Kingdom, or Australia. Once givei 
a common sy.stcni of naturalization throughout the ICmpire, and th 
distinction, if any, is robbed of the major portion of its significance 
.and the discu.ssion becomes an academic one, 

EquiitiMe Assiptmenfs. By Frank TcdsUKUy. London: Swee 
[ & Maxwell. 1912. — This is the Yorke Prize EsNay for 1911, am 
’ without being sufficiently exhaustive for a busy practitioner, it set 
out with clearness the primary principles of this imj>ortant and far 
from-simple brand) of the law. For the introductory <'h.ij)tcr, whicl 
; did not, of coiir*?e, form part of the essay, the Author had lh( 
advantage, for th<‘ j)uri)ose of publication, of suggestions fron 
Kenned), L.J., and Mr. llazeltine. 

*1. ’.I* 

f*” Paferson's Pracfual Sfafuies of ihi Si'mon f^rr. By AV. ok B 
Herulki. London: Horace Cox. 1912. --'riie new \olume o 
, this useful *jejie.s is ot larger dimensions than usual, for it contain.* 
more tlian the u.sual number of Statutes of high impe^rtance 
such as the Pailianient Act, the Old Age Pensions Act, the Con 
veyancing Aet, the Caipynght Act, tlie Coal Mines Act, and the 
National Insurance Act. It has that useful feature, a Table oi 
Acts repeale.d 01 amended, as well as a complete list of Local 
and JVrsonal .Acts of the hc.ssion. 'Phe not*».s on the enaclmenta 
though, necessarily from llic complicated character of many of them 
— especially so in the case of the National Tnsuwnce Act— mainly 
limited to directing attention to the manner in which certain section? 
, are modified or affected by other^, will be found to afford to readers 
a considerable int^asurc of assistance. The discrimination displayed 
; in the solution of the Acta included, and the care shown in the 
' treatment throughout fully maintain the well-established reputation 
of the work. 

Second Edition. T/ie Lei^al Position of Trade Unions. By 
G. F. Assinoek. London ; Steven^ & Sons. 1912. — ^This ts a 

short treatise, giving in less than 750 jiages the general bearit^ 
of the law of the subject both before and after the Trade Dis-. 
. putes Art 1906. Tlie Author discusses at some length the case 
of the Mo^id Steamship Company v. McGregor Genv dr* Co, Btrf 
any reader desirous of having the benefit of his views, wou|d 
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experience some delay in finding them, as the book has no Index 
and no list of the quoted cases. 

Forty-ninth Edition. Every MaH\ Own Lawyer. By Al 
Bakkisier. London; Crosby, T.ock\vood & Son. 1912.— This, 
handy book of the Principle.s of I^w and Equity has gone through 
its annual spring cleaning. Last year, although the statutes wore 
not great in number, yet they were replete with importance. The 
piirt dealing with National Insurance is excellent, even if it is 
homceopathic to a degree, still the tabh)itls are effective. Copyright, 
anotlicr branch of law' codified and amended, finds a place in these 
pages, marking from July ist, 1912, the abolition of the familiar 
phrase, ** Entered at Stationer’s Hall.” Ix^vers of animals welcomed 
the new “ Protection of Animals Act,” w'hich codified the law on 
this subject. A statute' dealing with the “ Navigation of Aircraft ” 
marks the efforts of our legislators to keep abreast of the times. 
The Act regulating the use of “ Rag Flocks” remedied a cr)ing evil. 
Tliese and many other At ts are dealt with in the l)ook under review, 
and w'hatever criticisms may be levelled at the work, there is no 
doubt that, with a ct rtain class of reader, it ‘‘ filled a long-felt want.” 


CONTEMPORARY FOREIGN LITERATURE. 

Zeitschrift far Volkcrn chi und IJ/fmfeis/aatsreeht, Vol. V. Breslau : 
J. U. Kern’s Verlag. 1911.- 'Phe volume is full of important matter 
for the student of International law\ Only a few items of its contents 
can find a short mention here. Prof. Kaufmann (Berlin) contributes 
a study on the legal remedies available in case of loss or destruction 
of home or foreign securitie.s to bearer. This question has been 
made the subject of inquiry by the Association nationalc des porteurs 
,/ranfais de valcurs ^fran^ires at Paris. Prof. L. Oppenheim (Cam- 
'bridge), in an article intituled, “Fishing in the Moray Firth,” dis- 
'^Kusses the decision in the iSeetch case of Morfensen v. Eeters, and 

■d- 

'•Jhe Trawling in Prohibited Areas i^revention Act 1909. — ^Judge 
'^cholz (Charlottenburg), writing on •* Constructive Extension of 
ISTerritorial Jurisdiction,” raises a number of interesting questions, 
fclie a.sks, whether it would not be advisable to treat the rolUng- 
^tock of railw'ays in the same way as sea-going ships. Let a fast 
^^n traverse during its journey the territories of several countries. 
%han the events which occur there in a railway carriage, and which 

ta .V . *7 
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are restricted to only those [Kjrsons who arc in that carriage, be 
subject to diflerent legal systems according as the train just passed 
' this or that territory? Further, take the ease that a tunnel has 
been constructed under the sea between two different countries, 
say, between Kngland and France. If such a construction means 
an extension of the territorial jurisdiction, then, where is the 
boundary at \^hich the sovereignty of the one country ends and 
that of the other begins? Or, is there a co-impcrium of th(' two 
countries for the whole length of that tunnel? Submarine cables, 
wiieless telegraphy, and the law of the air, are also considered from 
%’arioiis legal aspects .-- 1 )i . Horn (Hrcslau), deals with the plan of 
the Hutch (iovcrnmcnl to fortify Flushing and the mouth of the 
Scheld from an Internation.d law point of view. — He comes to tlie 
conclusion that the I)ut<'h Go\ernment is taking a step which is 
absolutely within the recognised rules of International law, and 
which does not in any wa> entitle a foreign power to raise objec- 
tions. -Prof. J. Kohler (Heilin), discusses the attitude of (ireat 
Ilnlain towards Article 23 of the Hague (’onvention, re-'pecting the 
laws and customs of war on land. He (jiioles a letUr, written by 
Prof. L. Oppenheim to the Foreign Olilite on l’‘ei}ruar> 28, 1911, 
and Sir Kdw’ard (Jrey’s answer thereto, dated March 27, 19 ii. 
The learned Professor is dissatisfied with that answer, and hopes 
that the \iew' taken h) the present Se«.r(‘tar) of Slate lor Foreign 
Affaiis w’ill not be finally adopted by Gieat liritain. — Judge Baldwin 
(New Haven, U.SA.), comments on the Connecticut Statute for 
the Regulation o( .\nship \''oyages of June 8, lyii. — 'I'he Awaid, 
delivered on I'eliruary 24, J911, by the l*ermanent Court of 
Arbitration at the Hague, in tlie well-known “San'arkar” case, is 
not only r<*ported in its Fiench and English text, but also criticised 
in two different articles : in the one, the whole award —decision and 
its reasons — is rejected ; in the other, the decision is accepted, but 
not the reasons on which it is based. 

Das Rccht dcr ein^tiraj^enen Gemssenschafien, By R. Deumer. 
Munchen and lA.ip/ig : 1 )uncker anrV Humblot. 1 9 1 2. — 'i'his is an 
exhaustive treatise on the German law a> to Industrial and Provident 
Societies. It w^ill be of value to those English students who are * 
interested in the study of comparative legislation. The work is 
^'divided into two book.s : the first deals w'ith the history and the 
.sources of the law, whilst the second discusse.s its present state. < 
The seventh part of the latter, which treats of the members’ liability ' 
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for the societyS dcht.N .ind with the society’s bankruptcy, seems to 
deserve special mention. The chapter of the first book on the 
rec<jgnition of horeign Industrial and Provident Societies may be 
useful in cases where an English society of this or a similar'kind, has 
legal transactions in (ii^rmany. 

Jahrhuch fur drn lutcrnationahn Rechisverkehr, Munchcn : 
E. Rentsch. 1912. — 'rhe book is intended to be a legal guide for 
(lerinan nien'hants and manufacturers wJio have business trans- 
actions abroad, as well as for Foreign merchants and maniifacturers 
who have business transactions in (Germany. Prof. Meili, of Zurich, 
has introduced it In an essay 111 which he points to some urgent 
reloims ot the InUTnational law, in order to bring about a more 
satisfactoi) intereourse between the citizens of the various com- 
meicial t omniunities. Numerous articles, written by distinguished 
lawyers of almost all the modern countries, review' then the Legisla- 
ture and judicature in all those bran.hes of the law which have any 
hcuiring on International trade. Spec'ial mention deserves the ex- 
cellent article contiihuted hy Judge Duringer, of the Supri’me Court 
in Lei])/ig, on “Recent di^cisions of the Reichsgericht on questions 
of Private International I. aw. " An Appendis to the book contains 
a legal dictionary in foui languages, vi/., (lernian, ICnglish, French, 
and Italian, an<l a tclegra[)h code. 

/Aihih/ift fur fnternaiionaks Rci/ff Vol. XXII, Part 3. Munchen 
and J.cip/ig. 1912, — 'I'he most remarkable contribution seems to 
me to lie the article on “'I'urkish Pn/e Courts and their Uecisions 
dining the 'Pripolitan Wiirf hy Dr. Erich Nord of (Constantinople. 
At the beginning of tlie war the 'Purkish Government has formed 
Prize Courts in Constanlinojile, Smyrna, and Salonik, Each of 
these three Courts consists of the President of the local Commercial 
Court, three tiained judges, and three na\al officers. The Author 
points to the difficulties under which these Prize Courts have to 
labour, owning to the absence of a well-defined procedure and law of 
evidence. In an Appendix he^ives tlie German translation of a 
judgment delivered by the Constantinople Prize Court. — Of other 
articles, I may mention Prof. Nieme>er’s review' of, and criticisms 
on, the w'ork done by the InternationJ I^aw Association during the 
period of 1906 to iqh ; Judge von Lewinski’s Report of the Con- 
;;ference held at Heidelberg, in September 1911, by the International 
^^Association for ("omparative Jurisprudence and Political Economy; 



REVIEWS. 


5I« 

and T)r. Wehbcrg’s Mudy on Arbitration Treaties and the tasks of 
the Permanent Court of Arbitration at the Hague. 




Deutsche JurhUn-Z^itun^^ Vol. XVII, Nos. 9 to 12 (i May — 
if 15 June, 1912). Berlin. — Those interested in (questions as to the 
position of children under the law, and anxious to study this im- 
portant matter by comj>araiive methods, may derive some benefit 
from the three following ailielo : “The W ork of the Jmeiiile Court 
' in Munich during the yea^^ 1900, 1910 and 1911,” by Mi. Rupprechl, 
Public Prosecutor at Munich (p. ho;); “'Fhe Juvenile C'ourt of 
Berlin C. and its Work in 1911,*' by judge Kohne (p. 609); and 
“ Penal J^w for Young IVrson.s/' by Prof, von Lilientlial, of Heidcl- 
,berg (p. 529). In the last-named article the Author advocates, 
„ among otluT proposaJ.s, tin tieatment of any person undei 14 as 
, doll incapax. Commercial hiwyeis will bi' interested in a .study, 
‘^contributed bv Judge Ritter of Hamburg, on the liability under 
\ ' German law. of pt^rsons issuing a prospectus or\ behalf of a company 
(p. 536). Ihe learned Author bases his obseixations on a judgment 
delivered h\ the Kammergericht of Berlin, on January 15, 1912. 
There the highest court of the Kingdom of Pui.ssia had held one of 
the leading German banks liable foi loss to all person.s who had .sub- 
scribed for shares in a h-ather manufacturing company on the faith 
of an untrue prosjx‘ctu.s published, but not signed by that German 
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Book.s m'cived, reMjWH «,f wlurh have been iielJ ovei owing to wan* of 
* !- Mjacc •— Mar.Swinncy's .?////#'» ai/if Mjnerah : Borclhird’s Guide to Law and 
' Jjegai iJteratme nt ^inmany; Ciauu^ of International Imxo ; Strachan- 
Davidson'.s Problcm\ of tht, Povian Crinruat Jmiv; (^iri, (iarnett and Taylor^s 
.■ National Inmrame : halmund’s Suwn,oty cf the Lino of Tort\ ; IVillif Ijnv 
if Negottalde Seiuntus; Konstani and Wards /Cattn^ Appeals igog-ii. 

Other Publications received '-'Kinies Inter national Law Directory (Rutter- 
; ♦ wort}) & Co.); .Sliearw’ofid’s liar Exarnt nation QncAions and Ansnvrrs (Sweet' 
' 8(. Maxwell); Butterwonh}! Worhitetl^ Compensation Cates —Quartet ly Adtranco 
l ,^d 5 ha^s; Encyilopudia of the Lawi of England: Supptement to the end of 191 1 1 
/^.*‘fiapynjfkt in England (Library of Congre^, Washingbin) ; The Connoisseur 
ffSffs July. 

The Jmw Magazine and Enneiv recciveii or exchanges with the foUowinr' 
amongst other publications :---_/«/ !////'«/ Jlevte^o^ /mw Times^ Law Journal^ 
Justice of *the Peace, Law Quarterly Eer'uw, frnh Jmw Lima, Austrtdiad 
Ixm Times, Canada Law Jountah, Canada Law Ltrties^ Chiiago Legal: 
Newt, American Law Heview, American Law Peg? tier, Harvard Law 
• Eeview, Cate and Comment, Green Bag, Madras Im7v JoumeU, Caicutta 
. Weekly Notet, !.aw Notes, latu Stuaenis* Jourtuil, Bomhay Law RepOftir„ ' 
Medico- Jk^gal Journal, Indian Reidew, Kalhiaioar Imw Reports^ The 
(India), South Afrit an Law Journal, 
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I.— THE INTERNATIONAL STATUS OF THE 
PANAMA CANAL. 

I T is always difficult in the conflict of national interests to 
secure a calm scrutiny of any international convention. 
Jt is still further difficult when within each of the signatory’ 
States, conflicting constructions may commend themselves 
to rival commercial interests. The difficulty is still further 
accentuated when, within either of the signatory States an 
electoral controversy is pending, in the d^^termination of 
which a potent factor may conceivably be the attitude 
lowanls the convention of one or more of the persons, or 
of one or more of the parties, involved in the political strife. 
The bases for the construction of the international conven- 
tions which control the commercial neutralisation of the 
Panama Canal are — on all these grounds — at this juncture 
singularly the province of the international lawyer. 

At the outset of the inquiry, it is expedient to eliminate 
those elements which tend to obscure the consideration of 
main points. And in the "first place, those responsible for 
the recent decision of the Legislature of the United States 
Imust be assumed to have acted with honest regard to inter- 
'^ational obligations, as they presumed them to exist, equally 
with an appreciation of the national inteiests which they 
l^ught to serve. On the other hand, it must be assumed 
^at..the criticism which has been directed to that decision 

I 
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is based upon a sincere desire to claim nothing exceeding 
just consideration. 

Much again has been said, with little apjuoach to accu- 
racy, by those who demand investigation, regarding the 
supposed obligation on the part of the Tnited States to 
refer, as a matter of abstract opinion, the issue of the 
validity of the decision of the Legislature of the United 
States, and the construction of the international docu- 
ments which such decision may affcit. to any international 
tribunal of arbitration, whether one constituted mi hoc or 
one existing as a matt<*r of international recognition in the 
shape of wliat is shortly known as The Hagin^ Trihimal. 
The latter Court, gradually advancing though it may he to 
international acceptance, cannot jet he said to ha\i r(Mrln d 
the point of supplanting tlu* traditional right and i ili( ary of 
national ( oiirts to deal with <Juestion'^ of international treaty 
construction. When the United States i.s directed with 
new’spaper unanimity, but with scant courtesy, to refer the 
abstract question of the capacity of its Legislature to act in 
accord with treaty obligations, one has cuily to c<uisider the 
probable attitude of Great Hritain if a similar statute of 
its Parliament was on similar gniunds called into question. 
I'irstlj, Great Britain could point out that, if the perfection 
of impartiality is demanded, it would be difficult to consti- 
tute an international tribunal, the members of which w^ould 
not be drawn from States interested in the commercial neu- 
trality of the Panama C anal. Secondly, it could point out 
that its own Courts were fully qualified, according to the 
acknowledged do:trinc of interniritioiial usage, to pass upon 
any issue involving the application of the Law’ of Nations. 
And thirdly, it could rest upon the immemorial practice 
hy virt^J|Mf w'hich an Act of its Legislature has not been 
treated * subject to the jm^nJical review of constituted 
foreign opinion. It would be a courageous jurist who would 
a\er that the Supreme Court of the United States, the 
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ultimate arbiter of the very constitution of its country, is 
ill-equipped, it would hr a courageous statesman who would, 
suggest that that Court could not be trusted to hold the,., 
balance fairly, for the purpose of enforcing, or at any rate 
of declaring, the claims of all conflicting interests. A master 
of the C'ominon law of Mngland (and incidentallj Sii William 
lUackstone lays dowai also the Common law of America) 
points out that ‘‘ the Law of Nations (whenever any question 
“ arises which is properly the subject of its jurisdiction) is 
“ here adopted in its full extent h\ the Common law, and 
“ is hthl to be part of the law of the land .... without 
“ which it must cease to be a part of the civilised w'orld” 
(4 Comm., chap. ; nnd again, a hearing must be given 
to Lord Mansfield (citing by incoiporation \ery learned and 
iriebutable authorities), “I remember Lord Hardwicke de- 
“ daring his opinion to the same effect, and denying that 
“ Lord Chief Justice Holt ever had any doubt as to the Law 
“ of Nations being part of the law of England.*' (Tn^uct v. 
Bath [1764], 2 Burr. 1478.) Again, Professor Scott (C/isrs 
Oft International Law, 1906), in his preface states, “ Muni- 
“ cipal law' it** (?. r. International law) “was in England, 

“ Municipal law' it remained, and is, in the United States.” 
Illustrations might be multiplied, but the conclusion is 
irresistible, that wdiatever may be the value of the other 
conclusions of M. Bunau-Vanlla (the plenipotentiary who 
signed the treaty under which the United States acquired 
from Panama the ten-mile strip through which the canal is 
cut), he is right in urging that the Supreme Court of the 
United States is conipetoiit to test any question connected 
with the basic law' of the canal. 

It is proposed, therefore, to consider, as if it were an issue 
depending before the Supreme Court of the United States, 
the question whether the recent Act of the Legislature of 
the United States is in contravention of the true construc- 
tion of international obligations of commercial neutrality. 
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The documents which have to be considered are natiirallj* 
(a) The Clayton-Biilwer Tieaty of the igth April 1850, in 
•i, so far as it was intended to control the commercial neu- 
' trality of any inter-oceanic canal between the Atlantic 
; and the Pacific ; (b) The Hay-Pauncefote Treaty of the 
i8th November 1901, which was in contemplation of the 
specific canal now nearing completion, and incidentally the 
bearing of the Suez Canal Convention of Constantinople, 

. signed between nine European States (including Great 
Britain) on the 2gth Octi>ber iSSS; and (c) The Bnnan- 
Varilla Treaty of the itSth November igo j, providing for 
the acquisition by the United Stales of the ton-mile strip 
i through which the Panama Canal is cut. 

The first and third of these treaties may with propriety 
- l)c consider'd in the first place, l>ecause they contain <*ither 
matters introductory, or matters relating retrospectively, to 
the Hay-Pauncefote Treaty itself. 

The Clayton-Buhver Treaty of 1850 was largely a self- 
denying convention by wdiich (ireat Britain and the United 
States undertook to refrain from assuming dominion foi the 
" purpose of inter-oceanic communication over any part of 
Central America. In so far as directly concerns the present 
controversy, the material parts of the Clayton-Bulwer Treaty 
may be summarised as follows. The contracting powers 
proposed to set forth their intentions with reference to any 
means of communication by ship-canal to be constructed 
. between the Atlantic and Pacific Oceans ; they bound them- 
selves not to obtain any exclusive control over such ship- 
• canal, and not to acquire, directly or indirectly, for the 
\ subjects or citizens of the one any rights or advantages in. 
regard to commerce or navigation through such canal which 
should not be offered on the same terms to the subjects or' 
citizens of the other ; they bound themselves (Article III) to 
protect contractors for the making of such canal if under* 
V taken on fair and equitable lines; they undertook (Article lV) 
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to use their influence to procure the establishment of twp ■ 
free ports, one at each end of the said canal ; they bound,^ 
themselves (Article V) to withdraw protection from 
persons or company undertaking or managing the same, orS 
establishing regulations concerning the traffic thereupon, in; • 
a way contrary to the spirit and intention of the conven* • 
tion — cither by making unfair discriminations in favour of^.; 
the commerce of one of the contracting parties over the 
commerce of the other, or by imposing oppressive exactions 
or unreasonable tolls; they engaged (Article ’VI) to invite 
every friendly State to enter into the like stipulations to the 
end that all other States might share in the honour and ad- 
vantage, affirming it to be the great desire of the convention 
that the canal was to he constructed and maintained for the 
benefit of mankind on equal terms to all ; they agreed 
(Article VII) to give their encourag'^ment to such persons 
or company as should first offer to commence the same 
with the necessary capital. Then follows the famous 
Article VIII, which by reason of its direct importance * 
shouhl be transcribed in full ; — 

“ Article VIII. — The Government of Great Britain 
“ and the United States, having not only desired in ^ 
“ entering into this convention to accomplish a par- 
“ ticular object, but also to establish a general 
“ principle, they hereby agree to extend their protec- 
“ tion by treaty stipulations to any <Hher practicable ' 
“ communications whether by canal or railway, across 
“ the isthmus w^hich connects North and South 
“ America ; and especially to the inter-oceanic com- , 
munications, should 4he same prove to be practicable,"} 
** whether by canal or railway, w’hich are now’ proposed 
to be established by the* way of ... . Panama. In.^, 
“ granting, however, their joint protection to any such 
canals or raiKvays as are by this Article specified, it 
is always understood by Great Britain and the United 
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States, that the parties conslnictinp; or owninj^ the 
** same shall impose no other charges oi conditions of 
** traffic theieiipon than the afoiesaid genernments shall 
** approve of as just and equitable ; and that the same 
“canals or railways, leing open to the subjects and 
“ citizens of Great Hritain and the Ignited States on 
e<iual terms, shall also be cjpen on the like terms 
“to the subjects and citizens of e\eiy other Slate 
“ which is willing U) grant thereto such pioteelion as 
“ Great Ibitain and the l’nit*“d States engage to 
“ afford." 

It will be observed that the c'ontemplation of the Clayton- 
Bulwcr Treaty was the undertaking by private persons with 
sufficient c.ipital, under the encouragement and protection 
of the high contracting partie>, to create the (anal, and the 
Stipulation iL<it afur the creation of the canal, the high 
contracting parties, witli tlie adhesion of as inan\ friendly 
States as possible, weie negatively to seek no prepondera- 
ting cc»nlrol, and affirmatively to eiihun* ( quity and ecprality 
in the treatment of the commerce, not only of the parties to 
that convention, but of all the Statc-^ tliroughoui the com- 
mercial world. 

It must, of cour^e, be conceded b\ all di^^puta^l^ lliat the 
scope and bearing of iIr Hay-Pauncefote Tieat} wbudi was 
brought into exiMeiice hfty years after were of a \ery dif- 
erent kind. bhortl},thc iiiain differences may be grouped 
as follows ; — 

(A) The canal was not to be formed by private con- 
tractors with the benevolent encouragement of Great 
Britain and the United Stales, but was to be created 
wholly with the capital and through the efforts of the 
United Stales. 

(n) The adhesion of State's other than Great Britain 
and the United States was not to be invited, nor were 
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they to he asked to enter into stipulations similar to 
those to which the contracted States bound themsclvos. 

(c) Instead of the United States and Great Britain 
and such friendly States as adhered jointly affording 
their guaranty for the maintenance of neutralitj', it was 
intended that the United States alone should be the 
guardian of the status of the cautil. This was a matter to 
some extent discussed in the course of the negotiations 
which led up to the ratification of the Hay-Pauncefote 
'rreat\, the olijict of (ireat Britain being broadly stated 
t(» be the a\<)i(l.iiice of the detiiment of being placed 
in a less ad\:intageous position than other commercial 
pow crs. 

The importance* of the close scrutiny of the Clajton- 
Biilwer Treaty lies, of courM', in the ascertainment of the 
“general pnnciide of neutrali/atu)n thereby established. 
It seems expedient here to extract and define that “gcmeral 
principle ” in so far as it can Ik* deduced from the w'ording of 
th.it treat), bearing in mind that the exclusive control over 
the canal is to-day no longei barred, but on the contrary 
assigned, to tiie Ignited States. It was m the Near 1850 
contenii>lated that the canal would be a private undertaking, 
that the promoteis and administrators of that undertaking 
might emanate from, and might to a certain extent be under 
the dominating ccmtrol c^r influence of, Great Britain or of 
the United States, or c»f one or more of tlie States adhering 
to and guaiaiiteeing the coiuention and its enforcement, and 
that such dominating State might seek to acquire from the 
undertakers for its subjects or citizens differential rights or 
advantages in regard to navigation through the canal. In 
other words, all commercial States being regarded as poten- 
tial customers of the piivate enterprise, it was provided that 
none should influence a preference to the detriment of any 
other. They further bound themselves t6 give protection 
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and encouragement to such private undertakers who should 
provide capital on the one hand and avoid oppressive exac- 
, tions or unreasonable tolls on the other. Their attitude was, 
in other words (if one may venture an analogy), that of a com* 

. bination of shipping companies engaged in rival operations, 
jointly agreeing to finance a proposed canal undertaking, on 
* the basis of an agreement between themselves not to seek 
from such undei taking any exclusive advantages or preferen- 
tial treatment. The essence of the neutrality baigain which 
i within the Clayton-IUilvvcr treaty extends to every scheme 
of inter-oceanic communication was the maintenance of the 
status quo of the conditions of commercial rivalrj*. To this 
.general piinciidcwc propose to return in the discussion of 
: the precise point at issue. 

A review of the material documents would be incomplete 
without Inference to the Hay-Hunau-Varilla Treaty, under 
which the United States acquired from the Republic of 
Panama, in lyoj, the teiritoiial riglilb to the strip of land 
through which the canal is cut. Under this ticaty 
(Article XVHI\ the canal has to be opened in conformity 
>vith the stipulations of the Haj-Paiinccfote Treaty. It is 
true that thi> treaty in itself throws little light on the true 
.^ construction of the treaty-rights t>f Great Hritain. It how’- 
ever is clearly a convention (dealing, as it does, with the 
title to a portion of territory) within the cognisance of the 
Supreme Court of the United States. 

The Hay-Pauncefote Tieaty of 1901 was to icmovc 
any objection which may arise out of the convention 
of the 19th April 1850, commonly called the Clayton- 
liulwer Treaty, to the construction of such canal under 
** the auspices of the Government of the United States, 
imposing the genoial principle of neutralisation cslab* 

. *Mished in Article VIII of that convention.” The pro-V 
visions of the treaty may be summarised as follows : — " 

Article I supersedes the convention of 1850 in any event 
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for the purposes of the proposed canal, and possibly alto- 
gether. Article II provides that the United States shall^ 
construct, at its own cost, the canal, having the exclusive : 
right of providing for the regulation and managemeni’''; 
thereof. Article III provides that tlie United States should, 
adopt as the basis of the neutralisation of such canal tht' 
following rules, substantially as embodied in the Convention 
of Constantinople, signed the 28th October 1888, for the 
free navigation of the Suez Canal : (i) The canal shall be 
free and open to the vessels of commerce and- of war of all 
nations observing these rules, on terms of entire equality, 
so that there shall be nondiscrimination against any such 
nation or its citizens or subjects in respect of the conditions 
or charges of trallic or otherwise — such conditions and 
charges of traffic shall be just and equitable. The* 
United States is to l)c at liberty to maintain military 
police for tlie protection of the canal. (3) Provisions are 
added regarding the vessels of war of a belligerent. (4) No 
belligerent sliall embark or disembark troops. (5) Waters 
adjacent or within three military miles of the canal 
shall be regarded as within its ambit. \(n The plant, 
and so forth, part of the canal shall enjoy immunity. 
Article IV. — No change of territorial sovereignty or of 
international relations of the country or countries traversed 
by the canal shall affcc’t the general principle (jf neu- 
. tralisatioM. 

The “general principle of neutralisation” established by 
the Clayton-Bulwer Treat} has been found to be the main- 
/tenance of the status quo pf the conditions of commercial 
J jriValr}'. The essence of the iliffcrencc between the treaty of 
A tSso and the treaty of ijjot is to be found in the fact that, 
V:following out the analogy hazarded above, it is no longer an 
‘^instance of a combination of shipowners — regarding a private 
Ir^anal undertaking — but an agreement between two indi- 
fiVidual shipowners that one of them shall construct the canal 
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and maintain the existing conditions of conunercial rivalry 
without detriment to the other or to ollu‘r shipowneis, even 
though not parties to the contract, for the lime being 
making use of the canal, and consequently observing the 
above rules. 

It can scarcely be said that the woiding of the Hay- 
Pauncefote Trcal\ is happy. The unfortunate incorpora- 
tion in the Picamble of the piovisions of the Sue/ Canal 
Convention is an instance of the e\il of the process of 
legislation by reference. The sebeint* of that convi nticui 
has reference to an agrt*enient between paities in the 
nature of soverei.L;n States external to llie actual ownership 
and control ('f a canal owned by a commercial company, 
whereas the Hay-Pauncefote Ticatj in)plics the plan of a 
State-ow ned undertaking. 

The ]‘iesent controvers} has been too much the subject 
of recent coutnAeisy to make it nertssaiv to set forth 
the exact words of the actual pioM.^ion of the Legislature 
of the United State’s which are said to \i()late international 
agieemeiil. Shorllv. the main ground of <»bieclic)n is to 
the proj>o<.il to giant ii7iinunit\ from tolls to the coasting 
vessels of United States' uaiionalily pfi‘ising through the 
canal. 

It seems char that one attractive argument used by 
those who take e\cepti<»n to the action of the United 
States must be ruled out. It is sought to hv. said that, by 
reason of the concession to undiilv favoured vessels, the 
expense of the undertaking must of necessity be borne in 
a larger proportion by the \essds lusing the canal. This 
is upon the assumption that the canal dues paid by vessels 
passing ^Mpugh in any one year arc at least in their 
totality wBpnount to a sum representing the whole annual 
burden, including repayment of capital constiuction ex- 
penditure by meaus of a sinking fund, as well as the 
actual expenses of maintaining and working the canal. 
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It is of courhC possible that the canal dues to be levied 
are to be calculated on this basis, but there is no treaty 
oblif^atiou on the part of any international parties that the 
canal shall be in the nature of a self-paying concern. So 
long as the canal dues fall within the condition of the 
Hay-Paiincefotc Treaty that they are to be “just and 
e(juitable/' it si em.^ that the United States may elect to 
treat the canal as a lo.^ing or as a profit-making commercial 
speculation. 

The Panama ('an.il, howi vi r, will havt; c^*Pt in construe- 
[ tion sonii* rS().f)()o,ooo, and this sum with its consequent 
anntial burden increased by all the liabilities of mainte- 
nance, W(»rking, police and protection, is wholly a charge 
falling upon the finances of the United Slates. 

(iiante<l that the highest tolls ct)mmercially possible arc 
levied upon ships parsing throiigii the canal, it is not 
loasonably probable that the undertaking wiii be other 
than a losing one from the point of \uw of administrative 
profit and loss. The real qnestu>n, therefore, is whether 
there is any interferenec with the “general piinciple of 
nentr.ili/ation,^’ which involves an infringement of exibting 
conditions of commercial rivalry. 

It'mu'=t be conceded that direct competition upon an un- 
favouiable basis cannot arise. The nationals of no State 
other than those of the United States can own vessels 
Hhfiploycd in the coasting trade of the United States. 
Bwaturally this does not conclmle the <piestion, because an 
foxtension of the coasting trade might conceivably be detri- 
■ mental to ocean-borne traSic. Is such an interference with 
the conditions of cnmmerciiij rivahy foi bidden by convention? 

Now’ the rules to be applied to the interpretation of treaties 
-^as laid down by William Udxvard Hall i/w/. LaWy 5th edi- 
.tion, p. ^35) — are few and clear. They must be construed 
according to the plain and reasonable sense to be attached 
to the ordinary meaning of words; when terms used in a 
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treaty have a different legal sense >\ itliin the two contract* 
,■ ing States, they are to be undo stood in the sense which 
■ is proj-er to them within the State to whicli the condition 
'■containing them applies; when the words of a treaty fail 
, to yield a plain and reasonable sense, by recourse to the' 
'general sense and spirit of the treaty as shown by the 

• context — or by the provisions of the instrument as a whole 
: — or by taking a reasonable instead of a literal sense of the 
' words. No treaty, again, can be taken to restrict by implica- 
tion the excrci-.c of rights of sovereignty, or property, or 

■ 'fielf-preservation, whilst whatever may be necessary to the 
enjoyment of thing'? granted by it is understood to be tacitly 
t^iven or iin]K>se<] by the gift or imposition of that upon 
.,.^hich it is attendant. 

The question, therefore, must bo s<>lved in one of three 

• wa5s — 

(i) By the preci -e words of the paiticular ptovisions of the 
Hay-Pauncef<ite Treaty; 

{z) By the context and preamble of that treaty ; or 
( 3 ) By what may be teimed natural justice. 

It will scarcely In- contended that nattiral jiistirP, un- 
fettered by documentary construction, would refuse towthe 
I'. United States the privilege of the limited disci imination 
incorporated in the Bill. 

The following considerations may l>e briefly noted : — 

tA,‘ The importan<e to the United States of the en- 
couragement of their coasting trade, compared with its 
relative unimportance to other States using the canal; 
compare the percentage of .ocean-borne goods carried 
by American ships in the year of the Clayton-Bulwer 
Treaty with that appeai^ing in the Navigation Report 
for the year preceding the Hay-Pauncefote Convention ; 
and it will lie found to have decline*! from JS’z per cent, 
to 9‘3, that is to say, a reduction of from neatly foor- 

til 
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fifths to under onc-tcnth. Compare, on the other hand, 
the increased statistics during the same period of the 
coasting trade, and the trend is precisely in the opposite 
direction. 

• (e) The responsibility cast upon the United States, 

not onl}' in the construction and management, but also 
in the maintenance and protection of the canal. 

(c) The risks, whatever they may be inherent to 
every commercial lm(lcrtakin^^, and essentially to such 
an enterprise, lisks which deterred all romers to such 
an extent that the caiml has only been bfought into 
concrete being after the delay or failure of fifty years. 

(d) The absence of any guarantee of monopoly ol 
traffic across Central America, because conceivably 
canals, and probably other means of communication, 
e.ff., railway facilities, may be brought into active 
competition. 

(e) There is no international convention of recog- 
nition of neutrality except by Great Britain, and no 
guarantee of the luaintcnance of neutrality by any State 
whatever. Even the provision for the neutiality of 
alternative routes contained in tlie Clayton- Bulwer 
Treaty, has pos.sibly been superseded. 

(f) If there be by implication a guaranty on the part 
of Great Britain not to encourage or discourage the 
use of the canal, by any system of bounty, subsidy or 
the like, there is no obligation upon any other State, 
save that of observing the rules elalx>rated in the Hay- 
Pauncefote Treaty duriifg the actual user of the canal. 

The case against the United States must therefore be 
based upon the strict construction of the piecise words of 
:he treaty, adopting the language of Lord Clarendon in the 
instruction of the Clayton-Buhver Treaty in the case of 


INTERNATIONAL STATES OF 
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the “Mosquito Indians,** alleging that “the true construe* 
“ tion of a treaty must be deduced from the literal meaning 
“ of the Avord*^ empkned in the framing.** 

It is necessary for the opponents of the United Slates to 
contend that the expression “ free and open to the vessels 
. , . . of all nations observing these rules** iinjdies “ including 
“the nation owning and adminishring the canal,'* and that 
the expression “ no discrimination against any such nation,” 
i.c,, “observing these rules/' implies “or in favour of the 
“nation which enfoices these rules.** It seems that this 
would be a strained, though perfectlj possible, construction. 
But it is scarcely a construction of “literal meaning.** Nay 
more, having reganl to the (d)vious intention to deal with 
the position of Stales external to the convention, and not 
even mtei dcd to ->igniry tln-ii adheience thon*lo. it is sub- 
mitted iLat such a consliiK'tion is the iiece'.sarv <u e\en the 
reasonable one. 

Equally it would appear that recourse to context and 
preamble would enable the Ignited Stales, having regard to 
the “general sense and spirit," to succeed. Tliere is no 
contractual undertaking by any States outside the United 
States, on the oiu* hand, and Great Britain on the other. 
There is no prv)vi^lon analogous to that contained in the 
Clayton-Bulwer Treaty providing for the adheience to the 
convention of any third State. Tiie whole of the advan- 
tages are to be t-njoyed by any State for tlu* tinic being 
accepting the conditions of working, w'ithout any obligation 
on the part of any State to remain bound to such conditions, 
further than during periods which may be of intermittent 
user. Even between the actual contracting parties, Great 
Britain and the United States, there arc no collateral Of’" 
reciprocal ‘obligations by wxay of consideration explicitly 
undertaken. Any Stale for the time being using the canal, 
and so assenting to he bound by the conditions, can by' 
bounty to its own vessels, or in any other way not 



THE PANAMA CANAt ACT. 


15 


amounting to a breach of international obligations, differ- 
entiate in favour of its own vessels and against those of 
any other State, including the United States. 

To sum up, it is reasonably arguable : — 

(A) That tlie United States can support its action on 
tlic precise words of the tnaterial articles of the treaty, 
that its case is strengthened by reference to the pre- 
amble and context, and that its case is difficult to 
challenge on grounds of general justice;. 

(li) That there is n > international obligation to sub- 
mit the construction of its legislative act to any process 
of arbilialion : and 

0 1 That anv aggne\ed party has an appropiiate, an 
impartial, and a compettMit tribunal in the Supreme 
Couit of the Unitt'd States. 

EnWP. S. CO\-SlNLT-AfR. 


II.— Tin: l^AXAMA CANAL ACT. 

Republic of Panama comprises some 40,000 square 
A miles, and has a population of about joo.ooo. On 
November iS, 190J, a treaty was signed between the Re- 
public and the United States whereby the Republic of 
Panama granted to the United States in perpetuity the 
use, occupation and contcol of a zone of land and land 
under water, for the construction, maintenance, operation, 
sanitation and protectiop of a canal, of the width of ten 
miles, five miles on both sides of the centre thexeof, and 
extending into the Pacific Ocean and Caribbean Sea three 
miles from low water. By this treaty the Republic of 
Panama granted to the United States all the rights, power 
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• and authority of a sovereign. The grant was a grant of 
land and sovereign rights thereover, and not a mere con- 
*• ' cession or privilege. The Panama Canal Zone is a territory 
t .' appurtenant and belonging to the United States. This zone 
is as much and as exclusively the property of the United 
States as are the rivers and territory of Alaska, and is sub- 
xject to such laws as the Congress of the United States may 
’‘’''i'make respecting it; and when made such laws become the 
■, sole and only rule of action within the territory, even super- 
seding the provisions of a treaty in conflict therewith. 
Congress has plenary power, under the Constitution of the 
United State®, over its territories, and its power to deal 
. with trade or cfiminerce in the territories does not depend 
jp upon the authority of the inter-state commerce clause of 
»: the Con'^^titution : and this plenary power gives to Congress 
the undoubted right to pass laws and make uniform legula- 
tions goterning the use of its .appurtenant tciritory. 

In conformity with this jx>wer Congress in August last 
passed an Act to provide for the opening, maintenance, 

, protection and operation of the Panama C.anal, and the 
sanitation and government (»f the Canal zone, by sect. 5 
of which it is provided that no tolls shall be levied upon 
vessels engaged in the coastwise trade of the United States. 
After the passage of this Act the Hritish (joverimient tiled a 
, protest thereto, alleging that the Act of Congress was in 
violation of the Hay-Pauncefote Treaty : 

(a) Because it vests the President with discretion to dis-* 
criminate in fixing lolls in favor of American ships and 

' against foreign ships engaged in foreign trade, although 
there is nothing in the Act to compel the President to make 
such a discrimination. , 

(b) Because it discriminates in favor of the coastwise 
. trade of the United States by providing that no tolls shaU. 
r^bc charged on vc.ssels engaged in that trade passing through^ 

ihe canal. 
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The passage of this Act and the affixing of his signature.' 
; thereto by the President has raised such diversity of opinion' 

■ both at home and abroa<l as to whether it is or is not in* 
^conflict with the Hay-Pauncefote Treaty, that it becomes 
proper to review this subject from an impartial and on-,' 
prejudiced point of view, entiiely asi«le from any question 
of nationality or politics. 

The provision of the Hay-Paunrefote Treaty involved is 
one of the rules adopted by the United States as the basis 
of the neutralisation of the canal, and is as follows: — 

“ I, 'I'he Ciuial shall he free and open to the vessels of com- 
morcc* and of \v:u of all nations fihservini; these ruks : rm terms 
of entire efjiialily, so that there shall he no discrimination against 
any such nation, «)r its citizens or subjects, in resjiect of the 
conditions or chaiges* of tiartic or otherwis<\ Such conditions 
ami charges of traffic shall he just and etjuitable.^* 

It is a \\ell-recogni;?ed principle that, like other contracts, 
treaties arc to be read in the liglit of the conditions and 
circum.^tances existing at the lime they uerc entered into, 
with a view to effecting the objects and purposes of the 
States thereby contracting. It bixoines necessary, therefore, 
to ascertain what were the conditions and circumstances 
existing at the time when the Hay-Pauncefote Treaty was 
concluded. 

The Hay-Pauncefote Treaty, in mentioning vessels of com- 
merce of all nations, never contemplated such an eventuality 
as the United States becoming the owner of the land covered 
by the waters of the canal, and exercising sole and sovereign 
. power thereover, and consequently it cannot be held by any 
Just construction to apply to conditions and circumstances 
}j^ completely beyond the intention and design of the treaty, 
.At that time the possibility of the United States constructing' 
jsiin Isthmian canal through its own teiritory was never con- 
||amplated. No such contingency w^as thought of; it was too 
Kmote even for the mind of the most imaginative conces- 



i8 


THE PANAMA CANAL ACT. 


sionaire of an inter-oceanic waterway. Tlic situation regard- 
ing the building of any canal was full of complications and 
almost superhuman difficulties, while the rights to construct 
an inter-ocean canal by the various routes w'ere covered by a 
confused net-work of concessions Uo say nothing of treaties) 
giving individuals and companies vested rights that could 
not be disregarded. The contracting parties to the Hay- 
Pauncefote Treaty ha<l in mind the construction of a canal 
under the auspices (»f the Ignited States, which means 
nothing nu^re than under its inllueiice, patumage, rare and 
protection. The building of a canal through the Isthmus 
of Panama was tlien as far from completion as u was 
when the first Trench ('<»mpany failed after i‘\peiKhng 
some 100.000^)00 doll.irs in tin* wiuk, whili* th(‘ adxorates 
of the Nicaragua ('anal were as ctinlidenl as e\i*i that their 
route WM'-' Mie only feasible one. So hult* did anjone think 
of the United States actually ac<iuiring the Panama Canal 
zone or building the canal on its <»\\ii account, that even 
when the representatives of tlu new l*'ri nch Company and 
the Nicaragua Company appeared before the Senate Investi- 
gating Committee, they expressly declared the} bad all the 
money needed and were not seeking financial aid from the 
Government. 

Such briefly were some of the conditions and ciicum- 
stances existing when the Hay- Pauncefote Treaty was 
concluded, but they were not the same as tluise existing 
in August i(ji 2 , when the Panama Canal Hill was passed 
by Congress. A revolution not only of a State but in the 
entire situation and phas<‘ of an inter-ocean canal had taken 
place, and instead of an indifferent onlooker or guardian of 
neutrality the United Stales had become itself the indis- 
putable owner and sovereign of the soil through which 
this great waterway is being built at a cost of over eighty 
millions sterling, and not by capital subscribed in Europe,, 
but by funds provided by the United States alone; nof.. 
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private funds, but public money derived by public taxation 
for public purposes. 

Having referred to the existing conditions and circum- 
stances as they were in 1901 and 1912, wc will now consider 
the terms of the Hay-Pauncefotc Treaty n‘garding ‘‘vessels 
of commerce and of war of all natit)ns.'’ 

The provision of the tioaty referred to means that there 
shall be no diserimiiintion l>y ihe TnUed States against any 
one foreign nation, or its citizens oi .subjects, in favor of any 
other foreign nation, or its citi/ens or subjects, in respect of 
the conditions fif or charge's for tr.iffic or otherwise. *’ On 
terms of entire ('(piality " refers to the equality extended to 
all nations othci than th(' Uniteil State.s; that is to say, it is 
piohibitive of the rnih'd State.s favoiing one foreign nation 
as against aimlher. Its pin pose was to piovide that vessels 
of comineice of all nations foreig*' to the L nitetl States 
shotdd enjoy the same equality among themselv'-^s : but this 
is quite another thing from saying that vessels of commerce 
of foreign nations shall enjoy the same eijuality as the vessels 
of commeici' of the United States, and that the Federal 
Government cannot, without infiinging llie terms of the 
treaty, extend the free use of the canal even to its own 
vessels (mgaged in the coastwise trade. \Vljat else does 
the expression “there shall be no discrimination against any 
such nation” mean? It means that no attempt should be 
made by the Federal Government to promote the interests 
of one ftjrcign power to the detriment or exclusion of 
another ; that all foreign nations should stand together 
equal and alike in the us«.' of the canal. 

“On terms of entire equality*’ was intended to prevent 
the United States discriminating in favour of one foreign 
nation against another foreign nation. The Federal Govern- 
ment was laying down its own rules, not for the regulation 
of its own sh’ps of war and of comniorcc, but for the ships of 
war and of commerce of the stranger beyond its ports, and 
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It unhesitatingly declared that the canal that niiglit ue Duut 
fl ounder its auspices should be free and open to them on terms 
■"• of entire equality, Xo advantage shouKi be obtained by one 
' foreign nation over another foreign nation; there should be 
no favouritism, no special benefit or privilege extended to 
one that should not be open alike to all foreign nations* 
* This is what tlie provision means and nothing more. It 
. would require the interptdation of teims not contained in 
the treaty itself to sustain any other construction. 

There is no invidious discrimination against any one 
■ foreign nation under the Panama Canal Act. All f(»reign 
nations engaged in the same commerce — overseas tiade — 
are treated alike; arc subject to the same restrictions and 
. are entitled to the same privileges under similar cunditions. 

On general j^nneiples treaties as well as legislation diM’rimi- 
V nating ag ainst some and favoiing olh(*rs are objectionable : 
but treaties and legislation \Nhich in carrying out a public 
purpose are limited in their application (if within the sphere 
of th^ir operation they affect alike all persons or objects 
similarly situated) are not unjust discrimination. 

Specific regulations of <jnc kind of commeire which may 
' be necessary for its protection can never be the just giound 
' of complaint because like regulations are not imposed upon 
- commerce of a different kind. The disciiminations which 
are open to objection are those where persons engaged in 
the same commerce and plying their trade under the same 
conditions enjoy difTerent privileges. It is only then that 
the discrimination can be said to impair that equal right 
which all can claim to whom it isaccoided by law. 

There is no evasion of the rule of equality where all 
foreign vessels are subjected to the same duties and liability 
under similar circumstances. 

The treaty could never have been intended to prevent 
f.the Federal Government from arranging and regulating its 
5 domestic or coastwise commerce, and in the use and enjoy? 
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mcnt of its own property as it saw fit. No such restric 
could have been in view in adopting “ as the basis of neutr^t^ 
ization ” a rule that the canal should be free and open to 
vessels of commerce and of war of all nations on terms 
entire equality. It would be absurd for the United Statei^ ' 
to solemnly declare that its own vessels of war might 
openly and ficcly navigate its own land-locked water-ways 
and enjoy the privileges that belong to the nation as 
sovereign power in the use of its owm territoiy. The use 
of the w'ords ‘'\es<;els of war” shows plainly ‘that the wwd 
vessels as used referred only and exclusively to those of 
all nations other than those of the United* States, and 
that the w'ord nations was restricted to foreign nations, 
that js to say, natiojis foreign to the United States. What * 
the opponents of the Canal Act seek to accomplish is 
to add to this phrase after the word ‘‘equality” the words 
“with its own,” so that it would read “on terns of entire 
c<iuality with its owm.” But that is precisely what was 
not contemplated and what was never within the minds 
of the contiacting parties. The United States w'as not 
adopting a rule for the use of its own canal — its own 
cntcrpiisc and woik achieved at the cost of its own 
national treasure — but was simply laying down a rule for , 
the equal tieatmcnt alike of all foreign vessels m a ship- 
canal that might be built l)e}ond its territoiy but under, 
its supervision and direction. That is to say, it was not 
laying dowm rules to regulate its own conduct in the 
beneficial use and enjoyment of its own property, or 
abandoning what one Jay might belong to the nation just 
as much as Poito Rico or the Philippines. No such re- 
'linquishment by the Fedeia! Government w’as ever within / 
the contemplation of those wdio negotiated the treaty. 

is inconceivable that the United States, when it 
agreed in the treaty that the canal should be free and 
open to the vessels of commerce of all nations, intended * 
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to recognise or to foci itself bound to recognise on terms 
of entire equalitx foieign vessels of commerce \Nith tlu»se 
of its own engaged in domestic or coastwise trade, or to 
so restrict its sovereign authority over its own commerce 
that it could not consistently with the treaty abolish tolls 
on its own shipping that might be entirely foreign to the 
conceptions of the American people and inconsistent witli 
their commercial interests. 

The Hay-Paiincefole Treaty not only referred to vessels 
of foreign nations engaged in foreign trade, but it excluded 
those engaged in the coastwise trade. The contracting 
parties did not have these in mind in framing the treaty. 
The disputed pnwision refeis to perfict equality, and 
therefore must necessarily include only those \essels capa- 
ble of falling within this term : and the only vessels of 
commerce that were then, are now, or evei have been tieated 
on the same terms of e<]uality uniler the usage of natuins, 
arc vessels of commerce engaged in foieign trade. Vessels 
of commerce following the ct)asiwise trade have never been 
placed on an equably with those engaged in commerce with 
foreign nations, nor could the} be without \ioIating national 
laws or the inheronl right <;f a natnm t«> ccmtiol its domestic 
shipping. There is a well-detined distinct 'on between vessels 
engaged in foreign commerce and the local coastwise vessel 
sailing under its (jwn natum’s tlag between home ptirts. 
Coastwise \essels ply their trade under different conditions 
from those engaged in foreign commerce. They form a 
separate and distinct class; the} are go\erned by different 
lawa; they are subjected in their own ports to lesser duties 
and charges or to none at all; and lhe\ are jealously pro- 
tected by their own government w’hicli, invariably by one 
means or another, discriminates in their fa\or. 

Congress has alwa}s adhered to the policy of restricting 
domestic commerce — that is, vessels trading from one port 
in the United States to another port in the United States — 
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to American vessels owned and navi^fated hy Americaii^ 
citizens. Tliere is nothing special and peculiar in this^r 
legislation. It is in harmony with the policy not only of the..^ 
United States, but of every sea-bound nation, to encourage^ 
and protect under special privileges its domestic maritime 
trade. The same system has been observed by the treaty- 
making power of the Government which has frequently ‘ 
given emphasis to the doctrine by express reservations in 
treaties. 

In 1851 the United States concluded a treaty of friend- 
ship, commerce, aiul navigation with the Republic of Costa 
Ricti which (ontain/ d the following Article : — ‘ 


“No Inghtr nur olh( i duties paynienU on account of ton- 
nage, of light or harbot dues, tif pilotage, of salvagf, in case cither 
of damage oi sliipwreck, or (»n arcounl of any other local charges 
hliall be imposed in any of the port's of the Republic of Costa 
Ki('a, on vessels ol the United Slates, than those payable in the 
same ports b\ CosU Rican vessels , nor in an> of the ports of the 
I'nited Stales, on t.'osla Rican vessels, than shall be ]>a)able in 
tile siime j)orls on vessels of the United Slates,** 


Nothing could be more comprehensive than this article, 
and standing alone, it v\oukl be inferied as including vessels 
of everv' sort, both those following the over-seas commerce 
and those domestic v'essels sailing only between home ports; 
and yet this treaty contained a clause declaring that the re- 
ciprocal freedom of commerce intended should not apply to 
the coasting trade. 

The treaty of friendship, commerce, and navigation be- 
tween the United States and Denmark of i8z6, said: — 

“ Nor shall higher or other charges of any kind he im|>oscd in 
the ports of one ixirlx, on vessels of the other, than are or shall be 
payable in the same poits by native vessels." 

• 

Hut this treaty also excepted the coasting trade. 

In 18S7 the United States made a treaty with the ^ 
Republic of Peru for the reciprocal liberty of commerce 



• a4 i'.i. the panama canal act/ . 

\l and navigation between their respective territories, wnichl 
f: provides as follows: — 

[ “ No higher or other duties or chaiges on account of tonnage, ' 
lighthouses or harbor dues pilotage, quarantine, salvage in case 
•. of damage or shipwreck, or any other local charges, shall be ini- 
“ posed in any ]x>rls of IVru, on vessels of the T United States, than 
those payable in the same jK>rts by Peruvian vessels, nor in any 
of the ports of the United States on I\*ruvian vessels, than shall 
be payable in the same jiurts by vessels of the United Slates. . , . 
It is hereby declared that the stipulations of the present treaty arc 
not understood as ajjplying to the navigation and coasting trade 
between one port and another, situated in the territoiies of either 
contracting party, the regulation of sm h na\igation and trade being 
reserved respectively by the parlies acc(»rding to iheii own separate 
‘ laws.’* 

r' 

■ Like provisions arc conlaine<l in many otiier treaties 
i, which illnstiatc the uni\ersally prevailing custom among 
nations to distinguish bi:tween the vessels of a nation and . 
the vessels of a nation enfjajjed in the coasting trade. The 
terms “ vessels of a nation ” or <*ven “ vessels ’’ as used in 
treaties have received among eommercial countries their 
own interpretation by long-continued custom an.'l acquies- 
cence, and are universally accepted as not' embracing 

• vessels other than those plving between one foreign 
country and another, so that in the negotiation <»f treaties 
the high contracting parties have never had in contem- 
plation coastvki.so vessels in la>ing down rules for equality 
of trcatiixent of the ^cssels of their respective countries. 

In addition to th<* three treaties above mentioned,' 

• twenty-eight other treaties of commerce and navigation., 

were concluded between the United States and foreign,^ 
countries between the years 1825 and 1887, which ejt* 
pressly excepted their respective coastwise trade. 'U' 

England has always carried out the same policy as thA,^ 
1-of the United States with reference to her coastwise vessels;'!, 
either by safeguarding her home trade diploinaytically 



‘ THE PANAMA CANAt. AdT.: 

; express exemptions in treaties, or by subjecting her 
'^wise vessels to other and diffeient dues and charges from 
: vessels engaged in the over-seas trade, thus practically di# 
criminating in favour of her own domestic marine. Ijq 
principle the two things are the same, the result being ttial 
the stranger cc)ming from over the seas, in spite of all the 
pretense of uniformity, mutuality, and equality of treatment 
has to pay larger and heavier port dues than the British 
coastwise vessel ; and this is the practice at British ports 
to-day, as it has always been, even in spite of the most 
formal treaty stipulations to the contrary. While to-daj 
England’s coastwise trade is open to ships of other nations^ 
yet thi^ was n<it always so, for at one time it was provided 
by law that no goods or passengers should he carried coast- 
wards from one port of the United Kingdom to another 
except in British ships, the same Act defining what the 
coastwise trade wa^^ ; and as late as in 1870 it was provided 
by .\ct of Pailiament that no goods or passengers should be 
carried by water from one port of Canada to another except 
in British ships. The whole history of English diplomacy 
has been unifc»rm with that of the United States and other 
commercial’countries, cither in specifically e\en)pting coast- 
wise trade from its conventions and treatie*?, or by doing so 
ill establishing different and other duties and charges for 
her coastwise marine than those imposed at the same port 
on vessels engaged in the over-seas trade. 

It is not everyone who, looking at the map of the United 
States and seeing the broad extent of territorj' the State of 
Texas covers, realises that, it was only after one of the most 
Woody w^ars on recf>rd that the Tc.xans were able in 1836 
secure their independence and declare themselves a 
Republic. While the political life of the Republic of Texas 
’tuily continued for nine years before it bt'came one of the 
'^States of the Federal Union, yet the principal act in its 
'diplomatic history consisted in negotiating a treaty with 
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England in which both countiies specifically reserved thejr, 
coasting trade to their national vessels. On November 13th, 
1840, Great Britain and the Re])ublic of Texas, being equally 
desirous of affoiding every facility and encouragement to 
their respective subjects and citizt^ns, engaged in commercial 
intercourse with tach other, concluded a treaty of commerce 
and navigation signed by Vis(ount Palmerston and General 
James Hamilton which contained the following provision : — 


“IV. I'he stipulations of the present tiealy shall not he <’on- 
sidered as applying to the naxigalion and carrying trade between 
one poll and another siuiaUd in the dominions of om conli.u ling 
liarty, hy the \essels of the othn, a^ fai as regatds passengers, 
coninuKlitks and aiticUs <»f t‘o!nm»‘tre : siu'h naxigation and 
transixm heing reserxed hy each <»)nlia(ting puly to national 
vessels." 


No courtly was more jealous of the fciieigm i indulging in 
her coa^txM^e trade than was England wlun sh(‘ opened hef 
j)orts in the l^-a^t Indies to American vessels. B\ the tieaty 
of aniitx, conimcK'e, and navigation between Ciieal Britain 
apd the United States «»f i/c^. England const nted that 
American vessels he admitted and h(>sj)itably leccived at 
all the seaports and haibtuns of the Biitish lenilorits in 
the East Indies, and that Ameiuan citi.cens be allowed to 
carry on a trade between lliem and the United States, such 
American vessels p?»Ning no other or higher tonnage duty 
than should be payable on Biitish vessels when admitted 
into the ports of the I’niteJ States. The treaty provides, 
however, “that the pernih'^sion granted by this Article is 
not to extend to alloxv the vessels of tlic United States 
to carry on any part of the coasting trade of said Briti^ 
territories.*’ 

This treaty was followed by the coinentioii of 1815, to 
regulate commerce and navigation, wdjich specifically men*- 
tioned tlie poits of Ualcutta, Madras and Bombay, in the., 
JBritibh East Indie.^, as lx;ing open to Ameiican vessels/. 
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It being expressly umlerstood, however, “ that the pennissionvj; 
granted by this Article is not to extend to allow the vessels ’ 
of the United States to carry on any pait of the coasting:., 
trade of the said l^ritish territories.” 

It will be noticed tliat the clauses in these treaties are 
similar to those contained in the various treaties made by 
th.e United States with other countries (juoted above; and 
it beconu's signilicant when we find the same provisions 
scrupulously inserted by England in some score of treaties, 
conventions, and deciecs made between that country and 
foreign nations hetwivn the years iSjfi and iSSj. 

It appear^ that the United Staler has expressly excepted 
it'' coastwise tiade in thirt\-one tri'aties with other com- 
ineiciid countries, while (Iieat Britain on her part has also 
solemnly and diplomatically matle the same reservation 
in thirty-one treaties with foreign nations, so that no 
fewer than fortN-se\en commercial countries timoiig the 
.international federation of friendly powers of the w'orld 
have by treaty pronounced themselves in favor of the 
inviolability of home or coastwise tiade from foreign in- 
trusion ; and those countries that have not so formally 
expressed themselves have by their local laws or imme- 
morial custom tenaciously declined to place their coasting 
vessels on an ecjuality with or in the same category as 
foreign vessels. This right of a nation to dominate over 
its own domestic maritime trade has been of such constant 
and unquestioned recognition that it has become practically 
a principle of the law of nations. The usage of nations is 
the best guide in the intc*rpretation of treaties, and if one 
takes this as evidence of, how the treaty-making Powers 
of the woild have accepted and understood the terms 
“ vessels of commerce of . . » . nations,” or " vessels,” it 
becomes evident that they have never in a single instance 
been regarded as referring to or including any vessels 
but those engaged in the overseas commerce and as not 
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f;vetnl>racm{' the coasting trade. All nations have jo|ne<l^| 

’ establishing this principle and have insisted in perpetuating^* 
• Jf; many under express treaty stipulations, while those^ 
nations who have not thus formally recorded their approval, 
.of the doctrine have nevertheless done so tacith*, and by. 
.themselves either by adopting laws to this effect, or by 
applj'ing other and different duties and charges to vessels 
engaged in foicign commerce than to those following the 
. coastwise trade. 

It may be arguetl that these treaty provisions sjiecifically 
, e.vcmpting coastwise vessels arc evidence that Great Britain 
and the United States, in omitting them in their treaties, 
thereby recogni/cd that the treaties between these countries 
.. included both foreign and coastwise vessels ; but such an 
' argument is without merit, iK^cause the fact exi.sts to-day as 
‘it has fot generations, that England beiself iliscriminates 
in favor of her own vessels engaged in the coasting trade. 
The Treat} of iSi5 provides "that no higher oi other duties 
or charges shall he imposed .... in the ports of any of 
His Britannick Majesty’s territoiics in Europe on the vessels 
of the I'nited States than shall he payable in the name ports 
on Briti.sh vessels." 

If England’s interpretation of tin* Hay-Pauncefole Treaty 
holds gi'od, then how does she justify under the language 
just quoted of the Treaty of 1815 her disenmination in ton- 
nage duties in fa^•or of her coasting vessels ? And }’et this 
is precisely what .she has always done, and is doing to-day. 
No explanation or reeiimination can alter the fact that,' 
Great Britain has always adhered tenaciously, like other!!' 
sea-girt nations, to the policy of favoring coastwise vessels,' 
and that wfll^ever Britannia rulc.s they form a class sepiarate!^.' 
and distinct from vessels employed in foreign trade, and thab’ 
they have always been excepted from the term “ vessels ” as* 
used in all international agreements. So true is this that i 
'would seem unncccssar}’ to go into detaiks, although abuO|'^ 
Idaat proof is at hand. - 
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I' Take, for instance, the port of Bristol, livery ves^ 
C entering from or departin;^ for the East Coast of the UnitjS^ 
States of America (including ports of the United States,^ 
America in the Gulf of Mexico) pays one shilling one pennjf;^ 
half-penny per register ton; while every vessel entering or 
departing for the Channel Islands, Ireland, the Isle of Mao» 
or any part of Great Britain, not including Barrj, Penarth, 
Cardiff, Newport, and other ports to the eastward of the 
Holmes, pays only five pence per rcgistcreil ton. 

From a comparison of the foregoing port charges, it 
appears that an Ainerican vessel of 5,00# tons, on critering 
or departing from the port of Ihistol from or for the East 
Coast of America, pays tonnage dues at the rate of twenty- 
eight cents per (on, or fifly-six cents for entering and de- 
parting, while vessels entering or departing for the Channel 
Islands, the Isle of Man, or any pail of Great Britain with 
a few exceptions, pay only ten cents a ton, or twenty cents 
fpr both entering and departing. At these rates an American 
vessel of 5,000 tons arriving from over seas is compelled to 
pay at the port of Bristol on entering or departing ninety 
dollars tonnage dues, or on entering and departing one 
' hundred and eighty dollars, while if no other or higher 
duties or charges were imposed than those payable in the 
same ports on British vessels according to the treaty of 
1815, then such American vessel would only have to pay 
fifty dollars on entering or departing, or one hundred dollars 
on entering and departing, making a difference in the first 
instance of forty dollars and in the second of eighty dollars. 
: This may not be discrimination according to English views, 
‘ibut it looks exceedingly like jt from an American standpoint. 

The rates and dues exacted at the port of Liverpool 
‘/(Mersey Docks and Harbour Board) afford some startling 
^{illustrations of this discrimination. Dock tonnage rates on 
l^yessels are imposed according to the class of voyage, that 
say, the vessel’s destination. Those coming within 
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Class 6, which includes all ports on the East Coast of 
North America, pay one shilling and four pence per ton, 
Vidiile those under Class 2, between the Mull of Galloway 
and Duncan's Bay Head, inclu<Hng the Orkney Isles and all 
the islands on the Western Coast of Scotland, and between 
St, David's Head and the Land's End, including the Scilly 
Island and the East Coast i>f Iieland from Cape Clear to 
Mailing Head, pa\ huii pence^ half-penny per ton : and 
those included in Class j, co\ering all parts of the East 
and Southern Coasts of Ciieat Britain between Duncan’s 
Bay Head and th^ Land's Ivnd, including the Islands of 
Shetland and all parts of the West Coast of Ireland from 
Ciipe Clear to Mailing Ht'ad, including the Islands on that 
Coast, pa} six penct* per Ion. 

Harlumr lates on vessels btMi* out the same discrimina- 
tion, Tho't- under Class 2 pay 5'iSths of a penii) p<‘r ton; 
those uniLr Class j pay 3 ^ths of a penny per ton, \NhiIe 
vessels under Class 6, embiacing the transatlantic trade, 
have tvi pav one penny half-penny per t<»n or exactly double. 
There are also differential d<»ck tonnage rates on vessels in 
which the same discrimination i> carried (uit as they pro\idc 
for one-half of the rat( s specified uinlei ('lassi»s 2, 3 and 6. 

Whaif rates on vessels an- as follows* — Under Class 2, 
oncpenin i Sth |trtf)n; undei Class 3, one penny half-penny 
per ton; and under Class fi, four pence per ton. This is a 
clear preference in favour of domestic coasting vessels as 
against vessels engaged in fi'n ign or over-seas trade of two 
pence half-penny per ton. 

Tlicse figures of the Port of Liverjiool furnish additional 
examples of the ‘^ame rigid discrimination in favor of 
England’s coasting vessels. American vessels coining across 
seas, for entering and leaving port pay haibour rates of 
tliirty-three cents a ton, while some coasters pay only nine 
cents a ton or twenty-seven cents per ton less than the 
American vessel. 
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Tonnage dues at the Port of London are as follows ‘ 

(i) For every vessel trading coastwise or entering inwards ■- 
or clearing outwards from or to any place north of latitude ■ 

-48* jo' N., and between longitude 12' \V. and 65' East of 
Greenwich, for every voyage both in and out, one penny 
per ton. (21 For evers vcsslcI entering inwards or clearing 
ontwanls beyond those limit'', oiv‘ |K*nny half-penny per ton. 

(j) For vessel'^ under 100 tons wliich do not pass beyond the 
seaward limit of the port, a lialf-pcnnj* per ton. .<4) Coastwise 
vessels not c\cee<ling 45 terns, vessels bringing corn coast- 
wise, fishing smackh and lobster and ovster boats* aie exempt 
from dues. 

This di>cMmination of one cent a ton for entering and 
clearing poit in favOi of f'oastwiM* vessels and against 
tians-Atlantic ves.srl.H may on first impression set^rn trilling, 
but when on calculation it is found that on a xes.^el of 
5,000 tons this additional one cent per ton on tntcring 

l^and leaving port amounts to 50 dollais, it is evident 
fliat all sense of e^piality between ocean-going vessels 
and those employed in the home trade onh is completely 
discarded. 

If l^ngland for a moment beliiwed that the words Hritish 
vessels" or ‘‘vessels of the United State-^ ” as used in the 
Treaty of 1815 included or was ever intended to include 
coasting vessels, she would not have established and en- 
forced differential lates at her various ports in favor of 
coasting vessels, for that would then be a tlagrant violation 
of the rights secured to vessels of the United States under 
the treaty. Not only this, 'but such an interpretation on the 
part of England would afford the United States to justly 
demand that vessels of the United States pay the same dues 
and charges at Eritish ports as are exacted from British 
vessels engaged in the coastwise trade, instead of those 
largely increased and heavier dues and charges that 
American vessels have to pay. 
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; ]['> But in addition to this Great Britain^ by assent and 
ratification under circumstances similar to those that have 
carisen under the Panama Canal Act, is not in a posi- 
ts tion to now insist on an interpretation of the equality 
‘Clause of the Hay-Paiincefote Treaty different fiom that 
in accordance with the established interpretation she her- 
. self has put upon the Treaty of iSi5 and of like clauses 
in other treaties. 

The second Article of the Treaty of 1815 is as follows ; — 


, ** No higher or other iluties or charges shall he imposed in any 

of the portb of the United Stales on Ijruish vessels ihun those 
payable in the same ports by vessels of the United States ; nor in 
the ports of any of His Ihitannkk Majt‘sty's territiiries in Puiope 
on tiu* \e.ssels of the Unite*! States ihai^ sliall he payable in the 
» ' sann on llriiish vt-^Nels." 


This tic'i^y was to be obligatory for fi>ur years from it:J 
ratification ; but it was extended for ten ycais by the 
Convention of October 2')th, 181S ; and indefinitely QXr 
tended by the t'onveiition of August Mh, iSjy, so that it 
IS a subsisting treaty to-day. 

It will be seen that the provision above quoted from the 
Treaty of 1S15 is as broad and compiehensive. as the equality 
clause contained in tlic Hay-Pauncefotc Treaty, and that it 
embrace^ all ves'^els of either country without exception or 
distinction as to wdiether they may be engaged in ovcr-scas 
commerce or the coastwise trade. If therefore the expres- 
sions “ British vessels’* and ‘’vessels of the United States'’ 
docs not embrace vessels employed in the coastwise trade as 
England has herself interpreted the words for nearly a cen- 
tury, it is incompreliensiblc that, she should now prctcni|3 ill* 
an outburst of indignation, that the w’ords “ vessels of edm-^ 
merce of all nations contained in the Hay-Pauncefotd 
Treaty does refer to and include those very vessels that 
:;she has always excluded under the terms “British vessels'* 

■ and “ vessels of the United States.” 
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It IS an interestinfj fact not generally known, that'i 
j^'provision of the Treaty of 181:; to which reference has 1 
i made, has been judiciallyjntcrpretated by tfie Courts of 
' United States in a litigation ending in a judgment rendeiT^^ 
by the Supreme Court of the l^iited States in 1904, whic]^ 
declared that a British vessel cmgaged in foreign commerce! 
was not entitled under the Treaty of 1815 to the exemption 
from paying pilotage accorded by law to Apierican vessels'^ 
engaged in the coasting trade. In thci course, of the jcidg-/ 
ment rendered by Mr. Justice White, he said: — & 


“Nor is there merit in the contention that as the vessel in 
([ucstion was a British vcshcl coming from a foreign |)ort the 
♦ Stale laws concerning pilotagc^are in conflict with a treaty between 
(ireal Britain and the United States, providing that no higher 
or other duties or charges shall be imposed in any of the ports 
of the United States on British vessels ihan those payable in the 
same ports by vessels of the United States. Neither th“ exemption' 
^ of coastwise steam vessels from pilotage resulting from the law of 
the United Stales, nor any lawful evemption of coastwise vessete 
created by State law, conc(*rns vessels in the foreign trade, and 
therefore any such exemption does not operate to produce a 
discrimination against British vessels engaged in .such trade. In 
substance, the proposition but asserts that because by the law 
of the United States steam vessels in the coastwise trade have 
been exempt from pilotage regulations, therefore there is no 
power to subject vessels in foreign trade to pilotage regulations, 

' even although *such regulations apply without discrimination to 
all vessels in such foreign trade whclluT domestic or foreign.”^ 


Not only has this interpretation of the Treaty of 1815 
.been adopted and carried into practice by Great Britain for 
^.nearly a century, thus giving it the same validity as though 
,, a clause excepting coastwise trade had been therein in- 
;'$erted, but England’s continued silence and acquiescence . 
;land failure to object to a like interpretation by the Supreme 
t^ourt of the United States in the case cited is in itself an ' 
■ * O/sen V. Smithy 195 U.S. 344. 
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implied ratification and 'ndoptllbn thereof, and is equivalent 
in its consequences to an c'.press declaration of approval. 

If therefore the words “ British vessels ” and “ vessels 
of the United States,’' as used in the Treaty of 1815, do 
not include vessels engag^’ in the roasting trade, as I 
feel has been sufficiently remonstrated, it is difficult to 
understand how the words “ vessels of commerce of all 
nations,” as used in the Hay-Panneefote Treaty, does 
include them. 

C. A. UkRKSHOPF IhXRTLETT. LL.B. 


III.— THE AGRICULTUKAL PROLICTAKIAN AND 
THE LAND BLIGHT. 

W HILST the air is filled with the lamentations of the 
landowners, the voice of the peasant is scarce!/ 
audible. This is not sui prising, since the agricultural 
labourer is ever inarticulate. But it will be curious if those 
who have been divorced from the soil are deceived by 
the distressful cries emanating from the same class, which 
in the past has deprived them of all inteiest in the land, 
and reduced them to the position of landless hirelings. 
Every wiong brings its own penalty. The depopulation 
of the country-side may be directly traced to the deliberate 
policy of the land-owning and governing classes — at one 
time synonymous — of driving the husbandmen off the 
land. • 

In tracing the history of this policy, I shall also endeavour 
to show that the rural landowners, as a class, are as far off 
” as ever in perceiving the trua remedies for the restoration of 
the people to the land and for the revival of agriculture. 

At the outset I desire to make it quite clear that 1 am 
animated by no hostile feeling against landowners as indi-. 
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viduals. My quarrel is with the system of which tihe^ 
consciously or unconsciously arc the victims. We 
most of us acquainted with great landowners, both in town /; 
and country, who lionestly endeavour to administer the vast ‘ 
estates whirli have devolved upon them. But even for them 
the system is too powerful. Who will ventuie, tlierefore, to 
assert that the best of us, if placed in its remorseless’ grip, 
would not act in precisely the same way? 

It is the s^’stem w'hich renders possible the existence of a 
land-ow'niiig class with an unquenchable thirst for rents, and 
of a farming class w'ith an equall)’ strong desire for cheap 
and dependent labour. To these motives must be attributed 
the decadence of the agricultural interest. It is these two » 
classes which, too greedy or stupid to see the inw^ardiiess of 
the policy of their predecessors, now' stand in the way of an 
agricultural revival. By their deliberate policy of absolut- 
ism, they have driven off the land the cream of tl^e labourers 
and left only a sniritless and inefficient remnant. And, to- 
day, having ruined their owm interests, without the wit to 
study the simple principles of rural economy, they cry aloud 
for Protection, which is once more to shower upon them 
heaven-sent manna in the form of higher rents and higher 
prices. 

Moreover, the landow’iier of to-day too seldom possesses 
the redeeming features of his predecessor of the i^th century. 
The latter had a high sense of duty tow'auls his dependents, 
and as far as his light allowed, honestly endeavoured to 
carry out the burdens of local government w'hich fell upon 
his shoulders. The ywnvcdiux riches who succeeded and are 


still succeeding to his broa^ acres had and have none of the 
family traditions of our jtrue landed aristocracy which, wdth 
all its faults, w'as imbued with many virtues. These new, 
owners have become mere rent-receivers or game-preservers. 
In the phraseology of the late Prime Minister, they have 
largely converted what should be the treasure-house of the ' ^ 



' ' ' 

-. SA:’; ' ‘ • the agriculturau proletarian 

^^^lion into the pleasure-ground of the rich. It is these ■ 
;\0ien who. to-day clamoiiriug for conscription, have .s\\xpt i 
away the yeoman and the peasant, from the ranks of \vm 5 m 
were drawn the finest material for war this or any other 
country has ever seen. 

Quite recently, a clergyman signing himself llx-con- 
servathe Rector,*' wrote to the ]yc\twnisttr (jai:ciU\ pointing 
0]Ut how impossible it was in his village for even the most 
well-to-do villager to obtain the smallest holding, owing to 
the way in \\hich the land was “held up." Promptt'd by 
this letter, Mr. Gresly Lukin, a Colonial gentleman Visiting 
this country, wrote to the same journal to describe his im- 
- pressions of what appealed to him “ the blight and plight of 
’be land qnesticni in this coimtrN/' SjM*akmg as one wlio 
had taken pait in Colonial land legislation, and jKi‘:^ing “ foi 
the first time through the wide empty spaces ol the splendid 
agricultural area of bbigland, then* comes," lu* wiites, “the 
vision of what a splendid iransfoimation might be made in 
this home of our race if its people, through its railiamcnt, 
.declared for the “close settlement" of its land." 

Mr. Lukin was no doubt referiing io the Nb-w Zealand 
Land Acts of 1908, whereby men able ami willing to use 
■ the undeveloped land in tlieir neighbourhood may send in^^ 
a requisition to the Lands Department «'ipidjmg for the 
same, such requisition being supported liy evidimee that 
the land is required for “close settlement.'* This expiession 
requires explanation. Ow'ing to the old policy of sale of 
Crown lands, large tracts had been piuchasied by land specu- 
, lators and w’ere occupied, if at all, by a manager and a 
few shepherds only. Inlersperse^l between these large pro- 
perties lay a series of agricultural communities, the surplus 
population of which demanded that they should be allowed 
to occupy these large estates instead of being compelled ^ 
> to go into the inaccessible back country without roads or 
^fjraihvays. Dy successive legislation, therefore, culminating •; 
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quired by the Crown upon payment of the unimproVii^.': 
value of the land as given in the Valuation Roll, plus id per 
cent, up to £*50,000, and 5 per rent, on all amounts above 
that sum. For the protection of the owner against under- 
value, he may at any time call upon the Valuer General to 
increase the \ahie. l>nt it must be remembered that upon' 
this iiniinpravi‘d land value the owner is Imblc to pay a 
land tax of a jumny in the poun<l, and where the value 
exc<e*h a graduated tax commencing with one- 

sixtcLiith of a penny m th(‘ pound in addition. 

The land therefore having ^ been acquired, is divided; 
into Muall farms ami let on lease to the applicants at a-? 
|j per cent, rental on the capital \alue, fixed at a rate to 
cover Inst cost; together with sur\ey, administration, and 
loads if lequnod. The lease is f(»r a term of thirty-three 
\'e.n\s ^^ith the perpetual light to lenewal for successive 
terms of thirty-three jears at a rent to he determined by 
re-valuation. This is only one of the methods by which 
the New Zcalantl (ioverninent seek to encourage a nu- 
morous and prosperous agiicullural population. Underlying 
the whole system is the principle of restricting the area 
\vhich an\ one man may own. No one may hold more 
than 640 acres of first class land. That is to say, no one 
may accpiire more land than he can reasonably want for 
his own use. Land speculators and rent receivers are 
discouraged. The object of the Government is not to 
obtain revenue, though tjii^ is not oxerlookcd. Rents are 
therefore reduced ti) the lowest possible figure consistent 
with sound finance. And as a further aid to their main . 
policy, advances of sums varying from £*25 to £*5.000 are 
made to settlers upon their freehold or leasehold securities 
at 5 per cent, per annum, reducible to 4J per cent, on 
punctual payment. These loans are repayable by half- 
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undeveloped lands may he compulsorily ai- 
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yearly instalments of on every £100 until capital and 
interest is repaid. 

A fe^^ words by way of difi^ression may be said upon the 
situation in the cities and lar^c towns. Whilst rents con- 
tinue to lisc in the urban centres the industrial classes 
arc driven into the wilderness of mean streets. In the 
noisoftie slums t^) be found in evtTy town and city, the 
casual labourer anil the sweated hand aie breeding a 
degenerate, stunted and debilitated race, which is alieady 
a menace to our boa'^ted civilization. Land is “held up*’ 
here, not for social pfisition, not for love of sport, and 
not even for love of power, but puiely and simply for 
greed. In the pursuit of xvcalth the j)rcsent landowner 
is too often blind to all considerations of eciuity, to all 
consideiations of right and wuong conduct. I'roiii the 
smallest trid*, -iman t<j the most prosperous industrial c'om- 
pany or miinicijxd corporation he takes toll of the wealth 
to which, as landowner, he iias not contributed one si.\- 
pence. In the long run under the present leasehold system, 
snxplus wealth finds its way into the pockets of the land- 
owner. And this is not the least e\il. Industry and 
commerce are strangled and their development checked 
in every direction. Up(»n v/hal principle i>f common 
justice should a tradesman or a limited company be liable 
to this toll upon the renewal of the lease? The most 
important element in the value of the goodwill is the 
right to ctmtiniied occupation of the business premises — 
nay, it constitutes the first essential to be acquired at 
any cost. Who is better entitled to the value of this 
clement, the man who crealed^it by his industry or the 
landowner who slept duiing its creation? 

Two notable attempts have been made by the present 
Go\ernmcnl to remedy the existing evils of the land 
system. First, by Mr. Ilarcourt’s Small Holdings Act; 
secondly, by Mr. Llo\d GeoigeV provisions for the tax- 
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ation of land values in the Finance Act 19 lo. But the- 
first method, invaluable as it is proving, has up to the 
present met with only partial success, owing almost 
entirely to opposition from those landowners who are 
animated either by purely selfish motives or by traditional 
dislike to an independent land-holding class. 

It is not ijiy present purpose to discuss the provisions 
foi taxation of the unearned increment of land. Nor do I 
desire to suggest th it individual ownership in land is every- 
where and ahMiys haimful. Mr. Balfour contends that land 
differs in no way from other forms of capital. I submit that, 
inasmuch as it is limited in amount and is a prime necessity, 
it differs in loio from every <>ther form of wealth. It is a 
monopoly of unique'-character, and when such a monopoly 
is so used by those who control it as to bt‘Comc a danger 
to the general welfare of the people as a whole, it must be 
curbed or destro}ed. 

I now propose to trace the history of the agricultural 
I^ioletarian, in ordei to show that for at least a century land 
in rural districts has not been put to its full use, and that 
the present position of the labourer, directly due to this 
failure, is not merely a loss to the material resources of the 
country, but a national danger of fiist magnitude. 

We must go back at least to the Norman manor for the 
origin of the agricultural labourer, but it will not be neces- 
sary for my purpose to go behind the Conquest. Whatever 
may have been the old English agricultural organisation, 
the Norman manorial system w’as more highly developed 
than that which it displaced. xVlmost everywhere, all men, 
free and unfree, within a given district lived under a 
politico-economic subjection to one person. He was called 
“ lord,*' and the sphere of his lordship was “ the manor.” 
Up to the commencement of the ijth century the organisa-^ 
tion of labour was based on dues and services. The agri- 
cultural labourer in the modern sense had not yet come into 
existence. 
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; Wc may picture a manor as a cultivated area surrounded 
by waste with the manor house and its appurtenances in the 
midst, and a large block of plough land adjoining. Hard by 
lay the village inhabited by the lord's tenants, a survival of 
the primitive village community. The villagers, too, held 
land in addition to the homestead with its curtilage, and 
this was to be found, not in continuous blocks, but lying in 
strips scattered up and down the large open fields which 
surrounded the village. In these fields the lord also not 
infrequently held some strips. The latter were cultivated 
.under what is known as the three-field system, viz., two 
‘crops and a fallow. After the harvest was in, the tenants’ 
cattle were turned on to the open fields. Obviously the 
open or common fields were insufficient foi any consider- 
able number of cattle, and so the tenants were entitled to 
share with tl * lord in the use of the pasture which formed 
part of the surrounding waste. Another pait of the waste 
might be cither woodland in which the villager might feed 
his pigs and cut his fiiew^ood, or marsh land teeming with 
wild fowl, a welcome addition to the cottage larder. 

The tenants weie di\isiblc roughly into four classes, viz., 
the free, the unfree or \illeins, farm ser\ints, and super- 
intendents of labour. The freemen held cbeir holdings of 
the lord upon vaiiuus conditions, \iz„ from a nominal 
peppercorn rent to a not inconsiderable sum in money; 
by military service ; by suit of Court, or by labour at 
exceptional times of pressure such as spring sowing or 
harvest. Actual manual labour, however, w^as rarely ex- 
acted from the freemen. Little*, beyond superintendence 
of labour w^as as a rule required of him. 

It was upon the second class, the unfrec, that the chief 
burden of labour fell. To these men parcels of the manor 
were granted by the lord in consideration of receiving their^ 
labour. They w'orked upon the lord’s demesne in proportion 
to the size of their holdings. Those holding about 30 acres*, 
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were known as ** virgators,”' and were liable to render td tnS^ 
lord three dajs’ labour a week. Those in the like manne|; 
holding 15 acres or so were called half virgators/* ana 
worked for a proportionately shoiter time. 

Their principal work was the tillage of the arable land, 
and this they ploughed with their own oxen or hordes, 
known as “ plough teams/’ 

Others were the ‘‘borderers'’ and the “cottiers,” holding 
from five to two acres, who gave to the lord one day a week 
of manual labour, in which as a rule farm implements were 
used. The holdings of these humbler tenants lay outside 
the open fieldh. Lastly, come the village artisans — smiths, 
carpenters, masons, and the like — holding of the lord a . 
house and garden oniv. 

The third class w'as composed of the bcrvants of the home 
farm who were concerned almost exclusively with the care; 
of the live stock. They lived at the farm and received board 
and clothes, and, as a small bonus, a share in the fruits of' 
their labour or the produce of small holdings. 

The fourth class consisted of the superintendents of labour, 
of w'hom the chief was the bailiff. If the lord possessed 
several manors, a seneschal or steward acted as his agent, 
with authority over the bailiffs. 

Such was the typical organisation of the ancient manor. 
Speaking generally, the freeman w^as mainly occupied on his 
own holding, whilst the imfree or villein worked for himself 
solely from a-half to tw’o-thirds of his time. Both alike held 
land of the lord and possessed capital of their own in respect 
of w'hich the villein was livable, on succeeding to the holding 
on the death of his predecessor, to pay a fine and render a 
heriot to the lord. Under such a system, there w^as little'; 
room for the landless liireling. The villein, inde^jpd, was. 
incapable of legally hiring him^sclf out, and it w'as quite un-^ 
fusual for the freeman to do so, except on special occasions. 

, During the century and a-half commencing with the year . 
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1200, owing to the increase in population and growth of 
trade, changes of far-reaching effect were produced. In- 
crease of population filled up the vacant lands as they were 
cleared; growth of trade bi ought money into the country, 
which resulted in the comniutation for cash of dues and 
services rendered to the lord. The tenant of a manor was 
ready to exchange irksome and often uncertain services for 
a fixed sum, whilst the loid was equally quick to see the 
advantage of lccei^ing cash whcrew'ith to discharge his owm 
obligations and to hiie labour as and when lequired. More- 
over, he was beginning to sec that compulsory labour was 
not very efficient, just as his successor is beginning to 
perceive, somewhat dimly, it is. true, that hired labour is 
almost as inefficient. The first services to be sold were 
those “with plough teams.” Such ^ale, howe\er, was far 
•from uiiifnr.s For one year the whole service might be 
commuted: fur anotlier, only a certain number of days; 
for a third, the whole service might be again demanded. 
Eventually, and by the end of the i)eriod we are considering, 
the larger tenants had by cash pa\ merit bought their free- 
dom, their labour being re])lace»l by the landkss sons of 
freemen, virgators or cottiers, and of tenants with holdings 
too small for their complete maintenance. In these men wc 
find the origin of our present agricultuial labour*'r, who was 
paid by the day or piece and was thus to be distinguished 
from the farm servant who was usually hired by the year 
and lived at the home farm-huuse. 

Another effect of the increase of population and grwvth of 
wealth was the practice which iqon sprang up of the lord 
letting off portions or even the whede of his demesne. He 
commenced to become a mere rent-receiver, and his example 
was followed e\en by the villeins who, in the 14th century, 
very commonly sublet their own holdings, not infrequently 
becoming tenants of the lord’s demesne. 

From the middle of the iqlh century many other causes 
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contributed to the breakdown of the manorial system and 
with it the multiplication of the agricultural proletarian. 
The Black Death was responsible for a large measure of 
personal freedom owing to the scarcity of labour created 
and the gencnil upheaval, though even this catastrophe did 
not operate uniformly, since in many places, particularly in 
the north-west, villeins were to be found as late as thc*i8th 
century. One result of the depopulation caused by the 
plague was the conversion by the great landowners of arable 
into pasture for she(‘p-farming, a conversion accelerated after 
the accession of Henry VII by the demand of the middle 
classes for cheap meat and raw materials such as hides and 
wool. Wool especially became in consecpience more profit- 
able than corn. Tlfe manorial lords reciuired larger areas 
for sheep runs and less labour. Their great object therefore 
became to drive the population off the land, and this was 
accomplished by means of enclosures of the common and 
waste lands and by evictions of the small holders. Houses 
and even whole villages were swept away, just as, centuries 
later, some of the Scottish landowners in the Highlands 
“cleared” out the ciofters to make room for deer forests. 
The arable land was c(jnvcrted into pasture, and even the 
common land, in numerous cases, was taken away from the 
villageis and occupied by the lord’s sheep. “In other 
cases,” says Professor Hasbach, “in order to get rid of the 
necessity for preseiving the rights of the commoners in the 
commons, the ground in certain enclosed fields was divided 
into several parcels, which were made to serve by turns as 
arable and grass land.”* ^ 

It is unnecessary to quesyon the legality of these methods. 
As a rule it may be assumed that evictions and enclosures 
were effected within the strict letter of the law. At the 
same time it may be equally assumed that many of the 
evicted had rights in law’ which owing to their relative 

^ Ut^toty of the hn^lnh uiUUu at Labourer ^ 34. 
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J 'wetness were disregarded by their evictors. For instance 
after the Reformation, the new owtkts of monastic lands 
forced the cop\ holders to become leaseholders, upon the 
giound that their rights h*id become extinguished with' those 
of the Church. So, too, in the case of copyholds where the 
fine on succession was uncertain, the lord, by demanding an 
exorbitant sum, forced the tenant to exchange his copyhold 
for a leasehold. In each case when the lease determined 
the tenant could be turned out. By one means or another 
. .large masses of peoj)le were driven off the land, and W'lth 
\ them also disappeared large numbers of domestic and farm 
/servants. The latter had probably l)e(‘n recruited from the 
borderers and cottiers, and weie now replaced to a large 
extent by day laboureis. 

Wc must. howe\er, not lose sight of the impojtant fact 
that the result of those enclosures of the commons or 
W'aste hind was economically good in so far as it aided 
agricultural progress. This was fully lecc^gnised by the 
Tudor mcnaichs, who liow't\er also recognised that the 
process could ii(»t in the national interests be allow'ed to 
depopuh te the countryside. Accordingly, we find a number 
of statutes having for tlieir object the projection of the 
peasantry* and the small farmer. The laws against cn- 
closuies and evictions, in restiiction of sheep-farming and 
for the maint( nance of husbandry, may be especially noticed. 
But these statutes remained largely ineffective because their 
administration lay in the hands of the vciy class against 
which they w'ere directed, namely, the landowners. 

Wherever the day labourers copld not be accommodated 
in the farm-house, cottages — ^generally mere hovels — sprang 
up. One of the measures to check this manufactui^ of’ 
agricultural proletarians was the famous Statute of 1589/, 
w'hereby the erection of cottages upon less than four acresl 

;Was prohibited. To prevent overcrowding and to encourage' 

?■ # ‘ 

'31EIU., c. 7- 
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• "the holder of “ plough teams,” not more than one familjs 

was to be allowed to occupy any such cottage. That 
.statute was not altogether a dead letter is proved by "the 
few reported cases to be found up to i66i.^ Its administrii- 
tion, however, was confined to the Justices of Assize and 
Justices of the Peace. The Litter were synonymous with 
the landowners, and were therefore unlikely to be at pains 
to enquire too closely into the non-fulfilment of their obliga- 
tions by their fellow -justices in their capacity of landowners. 
They became sufficiently powerful indeed to secure its repeal 
in the year 1775. 

Thus by the reign of James I the free labourer predomf- 
nated over both the farm servant and the villein. Although 
a large number of tjiese free labourers were meie landless 
hirelings, still, in tlu»sc places where the villages had not 
suflfcied from common enclosures, the labourers still pos- 
sessed their houses and gardens, together with their stock, 
and rights of common, and where the Act of Elizabeth" 
of 1589 had been enforced their small holdings as w’cll. 
But w'c must not forget that their personal liberty was 
limited by numerous statutes of the Tudor regime, pre- 
venting freedom of movement by the labourer from one 
. place to another and fixing the terms of hiring betw’ecn 
' lUcaster and servant. It was dining this period, too, that a 
new landed aristocracy took the place of the old w'hich had 
been almost annihilated Iw the \\'ars of the Roses. It w’as . 
composed of merchants, lawyers and tradesmen, who owed 
, their success to the expansion of trade and of yeomen 
,who were in a position to take advantage of “unthrifiy 
•l^gentlemen.” , 

v-'! Although thus democrjitisetl, the landowners soon came to ; 
^ (Represent the old interests in a more modern and capitalist 
^orm. Their opportunity came with the Restoration. By 
fgjtlie abolition of military tenures they freed themselves from 


^ Coke 2 Inst. 736. 



46 


THE agricultural PROLETARIAN 


feudal dues and obligations of service, and transferred the 
burden of providing a national militia to the shouldcis of 
the general tax-payer. By the rc-intiodiiction of the entail 
system by means of the family settlement they increased 
their social position. By marrying the daughters of mer- 
chants and traders, and by putting their younger sons into 
trade and commerce, they attracted a considerable portion 
of the new wealth to their own pockets. And lastly, by the 
national agricultural jKdity of Piotection, a strong impulse 
was given to the production of cattle and corn instead of 
wool. 

In order to take full advantage of the new agricultural 
expansion, the primaiy ^)bject of the landowner was to 
make himself master of the soil. Tliis object ^^as attained 
by private b-nclosure Acts, the earliest of which was i)assed 
in the yeai and which continued up to 1S45. Enclo- 
sure also took jdace In so-called voluntary agreement. 
With the acquisition of absolute poweis of ownership, the 
landowner w'as in a i)osition to satisfy his desire for an in- 
creased income, n(’ces-,itated In the extravagant standard 
of life demanded by his social position. Tins increase was 
obtained by the system of “engros>ing of farms,” that is to 
say, by tli«' consolidation of a number of '^lllall farms into 
one huge lujlding. By tliih method the landlord was re- 
lieved veiy largely of outgoings for repairs, etc., to numerous 
buildings. And with the rise of the price of food stuffs he 
w^as able to raise rents. 

It is true that the expense of these Enclosure Acts was 
extremely onerous, and but for .the new area carved out 
of and enclosed from the comgions and waste lands, the ' 
landowner would have been out gf pocket. It must also 
not be forgotten that the enclosures were in the main for ^ 
the benefit of the agricultural interest as a whole. These 
measures,’* w rites Professor Hasback, in themselves often ^ ; 
meant economic progress, but they w^ere not seldom trans* 
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formed into a national enrse, because for the most part they 
were not undertaken witk. pure motives; because the richer 
classes ordinarily swept the interests of the small man and 
the poor ruthlessly on one side ; because the large farm 
was often intioduced where small farming would have been 
perfectly in place, and so thousands of little farmers were 
unnecessarily disposs(‘Ssed ; and lastly, because the* im- 
provements were not seldom badly carried out.*’ 

Another abh' and impartial writer on this subject, Dr. 
Gilbert Slater, has summarised the results of the enclosures 
as follows, vi/., ‘‘increased population, increased production 
of all sorts of commodities, increased national tesources for 
purposes of taxation and foreign war.'’ “ ]>ut,*’ continues 
Dr. Slater, “ the moial effects we find to have been increased 
misery and recklessness, showing itself in increased pau- 
perism and drunkenness. An incr'^ase in the quantity of 
human life is attained at the expense of a degradation in its 
quality.** ' 

So far as the agricultural labourer was concerned, these 
evil results weie not produced all at once. It required the 
inauguration of the industrial system to prolctarianise the 
small holder and cottager. These men w'ere largely self- 
supporting, eking out a i datively comfortable competency 
by day labour rather than relying on a daily wage for sub- 
sistence. Apait from their ow n holdings and such common 
rights as remained, they were engaged in various handi- 
crafts. Manufacture was still in the domestic stage. With 
the introduction of the factory system in the last quarter of 
the i8th century all this vns changed, and this period also 
coincided with acceleration in the pace of enclosing and 
engrossing. 

Depiivcd at once of their commons and their home in- 
dustries, with rising rents and rising prices, the stream of 
‘migration into the towms which set in with th® rise of the 


^ The En^lUh Peayimity and /he Ernhstne of /he Common FieleL^ 266. 
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industrial system gathered strength day by day. Moreover, 
these small holders were obnoxious to many interests. Just ■ 
as the landlord rackrented the large farmers, so the latter in 
turn diarricd the day labourer. As Professor Hasbach puts 
rt, “the rent-hunger of the landlords and the tithe-hunger of 
the parson fell in with the views of the large farmer (who 
wanted the whole common for his own cattle and found the 
land-holding^and stock-owning day labourer too independ- 
ent), and w’ith those of the land agents, who disliked the 
trouble of dealing with a number of small tenants. They 
were all agreed that the cottager must be sacrificed in fha 
interests of the community.**’ 

In fact the farmers are convicted by tlieir own admissions. 
They wanted men ichtf had no oiher mcau^ of \n/>f>orf than their 
daily labour, and b}* the poliev outlined above, the landowners 
and farmers between them succeeded in creating a landless 
and dependent day labourer, physically, mentally, and mo- 
' rally inferior to the old-time cottager. And it is curious to 
note that the migration to the towns in the i8th century, 
was ascribed to the same love of i)leasure of the rural 
’ population as the depopulation of the countryside is to- 
* day. But evidence both then and now of this allegation, 
so consoling to the conscience of the landowners, is en- 
tirely w’anting. There is abundant evidence to show* that 
where there was any chance of obtaining a foothold on 
the land, the labourer did not migrate to the towm. .Even 
the temptation of higher wages in the towns would not have' 
moved the majorit)\ They went partly because no man of 
spirit could submit to the humiliating jiosition to which they - 
had been reduced, and partly -because there was no house; 
room. Young people, on attaining the ago of puberty, were\ 
sent by their parents into the towns to escape the indec^n/^i 

* I 

cies — to say nothing worse — of the single bedroom occupied' 
by both sexes. It is true that the old joyous country life^ 



^ The History oj the EngUsh Agricultural Labourer, p. 99. 
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:had been exchanged for a life of dull monotonous routine, 

V, unrelieved by the most insignificant social amenities or 
t, innocent relaxations. The only diversion was the public 
house. 

They also went because there was no chance of improving 
their position in life. Once a labourer always a labourer. 
The ladder of advancement had been withdrawn. Witiiout 
capital and without opportunitj' for its acquisition, it was 
impossible for them to become small yeomen as their fore- 
fathers had done, and so rise in the social scale ; and lastly, 
ij^hey went because there was nothing else for them to do. 
And even if they were attracted by the glitter *of town life, 
it scarcely lies in the mouth of the pleasure-loving absentee 
landowner to twit them for their folly. I shall be told, of 
course, that the agricultural labourer is better off than he 
was a century ago. It is true that during this period of 
unexaini)led growth in national wealth, the average weekly 
wage has increased by the in.agnificent sum of four shillings, 
and that prices for the prime necessities of consumption 
have fallen. But it may be doubted whether these advan- 
tages are not counter-balanced by the increase of rent, and 
by the want of any opportunity of adding to the household 
resources. And rents have risen in spite of the decrease in 
the number of those engaged in agricultural pursuits. In 
1851 this number was nearly two millions. To-day it is less 
than half. Yet the Small Holdings Committee of 1905 
were satisfied both from the evidence submitted to them 
and from previous investigations, that a widespread scarcity 
, of satisfactory rural cottage accommodation existed. The 
' .commissioners were also ^satisfied that cottages without ' 
adjacent land cannot hg built to secure a return to cover * 
I^U.pterest and sinking fund, in^ addition to the other usual 
|!outgoing, even at the relatively high rents now paid by 
ffferm labourers. It is manifestly impossible to ask a 
Plftbourer in Oxfordshire or Somerset with a weekly wage / 
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of twelve shillings, to pa\ from three and sixpence to 
five shillings a week for his cottage. Rut the Com- 
mittee were also satisfied that the difficulty of rent would 
be largely diminished by the addition of land to the 
cottage. 

Agriculture on the C<mtinent was until comparatively 
receitt years in as moribund a condition as it is now in 
this country. From a deplorable situation it has been 
rescued by the application of three great forces — technical 
education, co-opeiation, and agricultural credit banks. 
These forces yet remain to be apjdicd generally in (ireat. 
Britain. But under our present Ktnd system they would, 
if applied, prove almost wholl\ ineffectixe. To tlu' old 
system the landowner i'? still, as a class, wedded. Having 
e.vpropriated -'mail farmers and \illagers, and cn‘ated an 
agricultural proletnriat, having almost lumed agriculture 
and depopulated the country side, the onl\ nunedy the 
landowmers can suggest is the extension of the system of 
large farms, occupying owTieiship, and Protection. 

Having thus proved themsehes incapable as political 
economists or as statesmen, they now biiterly resent the 
slightest interference with what they are pleased to call 
their vested interests. Like the poaclier turned game- 
keeper, they forget their past and talk wildly of confisca- 
tion, robbery, spoliation, and revolution. They have yet 
to learn that private interests, even when honestly ac- 
quired, must give way to national interests. 

Most land reformers will agree that neither the Small 
Holdings Act nor the Land Clauses in the P'inance Act 
go far enough. We want something in the nature of the 
New Zealand land system. A widc-spriad demand for 
small holdings and allotments has been proved up to the 
hilt. In order to satisfy this demand, experience is prov- 
ing that it is necessary to ascertain the unimproved value 
of all land rural as well as uiban. To break up the big" 
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estates a graduated land tax must be added, with power 
to the Crown, through the local authorities, if thought 
desirable, to acquire such land as may be required by 
compulsory purchase, at a figure based upon the Valuation 
Roll. A system of state loans to the small holders would 
also prove an enormous incentive. Not until the land 
monopoly is broken down and the landowners' absohutisni 
swept away, shall we see the countryside repopulated once 
more w'ith a health}-*, sturdy, and happy race, destined once 
again to be the backbone of a virile people. 

HoGn H. L. Hellot. 


IV.— THE RIGHTS— AND WRONGS— OF 
CHILDREN UNDER THE CHILDREN ACT. 

I N an article entitled “ The Rights — and W'rongs — of 
Parents under the Education Acts " in the .\ugust 
number of the Law aihi luvieic, the question is 

aske<l, “ Is a parent oldiged to accept the dictum of the 
school medical officer, and to submit Ins child to any 
medical treatment or surgical operation that may be pre- 
scribed, or has he any discretion to decide how far, if at 
all, he shall comply with the official medical view ? ” 

In the year 1868 Parliament recognised that a great 
wrong was being done to helpless, suffering children by 
vicious and ignorant parents w'ho wilfully withheld from 
their children the medical aid which the march of civiliza- 
tion had brought within^ reach of all who had power to 
choose for themselves; and Parliament accordingly passed 
the Poor Law Amendment Act 1868, which by sect. 37 made 
a parent’s wilful neglect to provide medical aid for his child, 
being in his custody, under the age of 14 years, a punish- 
able offence. This section was repealed by sect. 18 of the 
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Prevention of Cruelty to Children Act 1889 ; and this latter 
Act bj’ sect. I made the neglect of a child in a manner likely 
to cause the child unnecessary sufifering or injury to its health 
a punishable misdemeanour. The 1889 Act was repealed 
and the section as to neglect re-enacted by the Prevention 
of Cruelty to Children Act 1894. “ Neglect ” in this Act was 
held fo include the non-providing of medical aid (AVg. v. 
Senior [1S99], ^ Q* The 1894 Act was in its turn, 

repealed, and the sccticm as to neglect re-enacted with varia- 
tions by the Prevention of Onelty to Children Act 1904, 
which by sect. 1 (i) provided: — 

“If any person over the age of 16 years who has the custody, 
charge, or care of an) child under llie age of 16 years, wilfully 
assaults, ill-treats, negler'ls, abandons, or exposes siu'h child, or 
, causes or procures such child to be assaulted, ill-treated, ne- 
■ ' glected, abandoned, or exposed in any manner hkel) to cause 
such cliild unnecessary suffering, or injur) to its health (including 
injury to 01 loss of sight or hearing, or limb, or organ of the body, 
and any mental derangement), that person shall bc‘ guilty of a 
misdemeanour ; and 

“(fi) On conviction on indictment, shall be liable, at the discre- 
tion of the Court, to a fine not exceeding one hundred 
pounds, or alternati\ely, or in default of payment of such 
fine, or in addition thereto, to imprisonment, with or 
without hard labour, for any lerni not exceeding two 
years ; and 

“ (b) On summary conviction, shall be liable, at the discretion of 
the Court, to a fine not exceeding twenty-five pounds, or 
alternatively, or in default of payment of such fine, or in 
addition thereto, to imprisonment, with or without hard 
labour, for any term not exceeding six months.” 

. In 1908 the Children Act was^passed, which partly re- 
pealed and re-enacted the 1904 Act,. Section 12 (i) of the 
Children Act 1908 is as follow?,: — 

“If any person over the age of sixteen years, who has the** 
custody, charge, or care of any child or young person, wilfully, 
assaults, ill-treats, neglects, abandons, or exposes such child or:, 
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young person, or causes or procures such child or young person 
to be assaulted, ill-treated, neglected, abandoned, or exposed, in a ' 
manner likely to cause such child or young person unnecessary 
suffering or injury to health (including injury to or loss of sight, or 
hearing, or limb, or organ of the body, and any mental derange- 
ment), that person shall be guilty of a misdemeanour and shall be 
liable — 

** (a) On conviction on indictment, to a fine not exceeding one 
- hundred pounds, or alternatively, or in default of payment 

of such fine, or in addition thereto, to imprisonment, with 
or without hard labour, for any term not exceeding two 
years; and 

“ (b) On summary conviction, to a fine not exceeding twenty-five 
pounds, or alternatively, or in default of payment of such 
fine, or in addition thereto to imprisonment, With or with- 
out hard labour, for any term not exceeding six months ; 

and for tiu* purposes gf this section a parent or other person 
legally liable to maintain a child or young person shall be deemed 
to have neglected him in a manner likely to cause injury to his* 
health if he lails to provide adeejuate food, clothing, medical aid,, 
or lodging for the child or young peison, or if, being unable 
otherwise to provide such food, clothing, medical aid, or lodging, 
he fails to take stej)s to tirocure the same to be provided under 
the Acts relating to the relief of the poor.” 

Thus the principle has been definitely established that 
privilege implies responsibility, and that the relationship of 
parent to child not only gives the parent rights but casts 
upon him responsibilities. It \\as the wholesale repudiation 
of these responsibilities, coupled ^^ith a claim to the rights, 
which first induced Parliament to act in 1868 ; and ‘from . 
time immemorial it ha«> been the same. Wherever rights . 
are claimed and responsibilities repudiated, either the rights 
are taken away, or exercise of the responsibilities enforced. 

Mr. W. P. W. Phillirnorc, the author of the article in 
question, attempts to show that sect. 12 of the Children 
Act 1908 is repealed, and with this end in view' gives an 
interesting survey of the history of compulsory education^ 
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winding up with sect. 13 of the Education (Administrative 
Provisions) Act 1907, which casts upon school authorities the 
duty of providing for the medical inspection of children in 
public elementary schools, and also the pow'er to make such 
arrangements as might bo sanctioned by the Boaid of Educa- 
tion for attending to their health and physical condition. 

Mr. Phillimore then cites sect. 30 of the Local Education 
Authorities (Medical Treatment) Act 1909, which provided 
that “ nothing in this Act shall be construed as imposing 
any obligation on a parent to submit his child to medical 
inspection or treatment under sect. 13 of the Education 
(Administrate e Piovisions) Act 1907,*' and suggests that it 
repeals sect. 12 of the Childien Act 190S. 

He says* “ . . . . w^e can haidly doubt that the last clause 
of the Education Act 1909 was intended to maintain the 
parent’s Tight to withhold his child from medical inspection 
and from nicdieal land surgical) treatment if so minded.” 
If this interpretation of the section is correct, then the 
w’ords at the end of it ‘‘ under sect. 13 of the Education 
(Administrative Pro^l^lonN) Act 1907” have no force and 
are meaningless. 

Is it not possilde that a paient sbould not be bound 
to submit his childrc'ii to c»fficial medi^'a! inspection and 
treatment, and at the same time be bound to provide the 
treatment himself? Where is the inconsistency of the tw'o 
piovisions? A later statute repeals an earliei, either ex- 
pressly or by implication, the lepeal by implication arising 
w’here the later statute contains a provision entirely an- 
tagonistic, and unable to stand with, the earlier statute. 
It w’as never suggested in the proceedings taken by the 
National Society for the Prevention of Cruelty to Children, 
referred to by Mr. Phillimore, that the parent w^as bound 
to submit his child to the school medical officer’s inspec- 
tion, but he did so ucveithelcss. It was certainly not 
suggested that he should submit the child to operation by 
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the school medical officer. In fact, nothing was done to 
over-ride the parent’s right under sect. 3 of the local Educa- 
tion Authorities (Medical Treatment) Act 1909 to refuse to 
allow his child to have anything whatever to do with the 
school medical authorities. 

What was insisted on was that the parent w'as a parent, 
that he himself w'as therefore bound to provide aid for his 
chihl in the foim of surgical operation, which however he 
persistently refused to do. 

The opinion of the school medical officer was laid before 
the Court in the form of medical evidence. Tlic fact that 
he was school medical officer is not material. He gave his 
evidence as medical opinion merely. The medical evidence 
on behalf of the dcfeiulant referred to by Mr. Phillimore was 
not before the Court which convicted the father of neglect, 
but w'as obtained afterwards for the purposes of the applica- 
tion to the Divisional Court to quash the conviction by the 
justices. The (piestion of neglect or no neglect is one of 
fact, and the justices, who heard the evidence of the medical 
man, and themselves examined the child in private, found 
as a fact that the child wj<s being neglected by not being 
operated upon for cleft palate. That divergence between 
the medical views of the operation for cleft palate wdiich 
Mr. Phillirnoie claims would fully justify a parent in refus- 
ing his consent, was not hi ought by the defendant to the 
notice of the Court which convicted him ; and unless Mr. 
Phillimore shows that before the proceedings before the 
justices were taken, the parent had the child medically 
examined by a doctor^ who expressed the view that the 
operation would be undesirable, or the parent was other- 
wise aware of a divergence of medical opinion on the 
matter, it seems rather beside the point for Mr. Phillimore 
to saj ‘‘there was just that divergence between the medical 
view's ofifee operation for cleft palate, which would fully 
justify a parent in refusing his consent.” 
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That there is any divergence of eminent surgical opmio^J 
as to the beneficial results to be derived from the operation? 
for cleft palate has not, it is maintained, been proved by 
Mr. Phillimore. 

Besides the legal question of the validity of the convic- 
tion, and the practical issue of the facts of the case, there is 
still a third view of the matter, viz.: the ethics of parental 
discretion. 

It is claimed that a parent, however ignorant, has a dis- 
cretion to accept or reject medical advice as to treatment of 
his child : in other words, to neglect to provide medical aid 
for his child. Mr. Phillimore makes the claim when he asks, 
“ Is a parent obliged to accept the dictum of the school 
medical officer, and to submit his child to any medical treat- 
ment or surgical operation that may be proscribed, or has he 
any discretion to decide how far, if at all, he shall comply 
with the idiicial medical view?" and also when he saj'S 
^‘though we can haidly doubt that the last clause of the 
Education Act 1909 was intended to maintain the parent's 
right to withhold his children from medical inspection and 
from medical (and surgical) treatment if so minded.” 

This right is sujtj)obe<l to belong to a parent as parent, to 
be inherent in a parent, which leads to the conclusion that a 
claim is made to an inherent right to do wrong. 

It is supposed no sane person would claim discretion for 
a parent wdio, through vicious habits, neglected his child, 
cither by not pioviding medical aid, or in any other way. 

It is impossible that the majority of people should have' 
expert medical knowledge. They have not the time to 
acquire it, and are necessarily dependent upon those who 
have given their life to its acquisition. A curious distinction 
is made by some people betw'ccn a parent incapable of judg- 
ment through vice and one incapable of judgment through^ 
ignorance, in that for the latter discretion is claimed ,ta; 
accept or reject advice founded on special knowledge 
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on a study of facts and theories of which the parent knows 
^nothing. 

Discretion has a wider and more significant meaning than 
the mere licence of action it is said to imply. It includes 
the exercise of judgment, and is a responsibility deliberately 
cast upon those capable of exercising judgment, in the know- 
ledge that that responsibility will not be wrongly exercised. 
There can be no discretion for those incapable of judgment, 
for the vicious or ignorant. Parliament recognised this in 
1868 when it divested the parent of the right to neglect to 
provide medical aid for his child, of the right to do wrong ; 
and the principle is recognised throughout modern life, 
where in all departments there are found those wfth special 
knowledge. I'he absurdity of the opposite view is apparent 

if a moment’s consideration is given to the chaos which 

% 

would lesult fiom the employment, say on railways, of men 
ignorant of the use and working of engines and signals, or 
in any phase of life where special knowledge is nec essary, of 
men who have not that knowledge. Yet it is still claimed 
that in a matter of such supreme importance as the health 
of a little child, incapable of deciding for itself, and in spite 
of an Act of Parliament, an ignorant parent’s shall still 
be the decisive voice, and medical knowledge stand by 
unheard. 

Readers will judge from what has been written on both 
sides whether the view’s of Mr. Phillimoie are worthy of 
attention when he says “attempts by a public body to re- 
introduce legal fictions and to use the Criminal law against 
persons who arc in no sense criminals can only be regarded 
as a tyrannical action.” 

Meanwhile, through the action of those who, by serving, 
notice on the authority at the hospital where the child w’as 
placed for operation, successfully prevented the operation^ 
being performed when the child was in the legal custody 
of, the N.S.P.C.C. under the order of the justices, the child 
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still remains unoperated on — practically speechless — without 
the normal power of expressing itself. 

The justification now offered for that action \\ill not stand 
the test of reasonable investigation, whilst the legal claim it 
has been sought to establish is apparently due to a confusion 
of statutes anil a misunderst.inding of their interpretation. 

Kr.GiNALi) Fkoouioot. 


V.— DANIEL O'CONNELL AS AN ADVOCATE. 

I N discussing the question as to wlio was the finest 
advocate in the annals of our law, dififercnl answers 
are given by different critics. Some would say Lord 
Erskine. Others would say .Sir Janies Scarlett. Others 
again speak with enthusiasm of other names. The present 
writer is not sure, however, that a greater advocate than any 
that might be named in England cannot be found across the 
Channel. The career of Daniel O’Connell at the Bar was 
asremaikable as that of anj h.nglish advocate. His adop- 
tion of a purely political role in later life, and the prominent 
position which he attained as an agitator aiid a demagogue 
overshadowed his forensic achievements. But he was none 
the less an advocate of supreme ability, and, if he had been 
a Pr<)te.stant and in England, he would undoubtedly have 
attained the highest distinction. It is interesting to re- 
member that, in .spite of his renown as a public man, the 
Irish peasantry always loved better than all his titles the 
name of “ the Counsellor.” 

O’Connell was, of course, a Koinan Catholic, and in his 
early days the Bar was closed to i'nembers of his communion 
by the Penal laws. It was not until 1795 that an Act of 
Parliament was passed giving them the right to practise as 
iftrristers. In 1794 O'Connell, who was then about nineteen 
years of age, took advantage of the new statute and went to 
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London to keep his terms in Lincoln’s Inn. In London he 
lodged first in a court on the north side of Coventry Street 
and afterwards at Chiswick, and in both places he devoted 
himself to the assiduous study of law and jurisprudence. 
Nor did he neglect the actpiisition of other branches of know- 
ledge. In his diary under date the jrd December, 1796, for 
example, he records, T read this day 130 pages of Gibbon. 
I read, and with attention, the first chapter of Smith's 
Wealth oj Nations,'' In May, 179H, he was called to the 
Bar, and faced the world, as one of his biographers says, 
W’ith a powerful frame and constitution, a stout, hopeful 
heart, and, above all, a vigorous, domineering brain, full 
of all the subtleties and resources of an acute lawVer, and 
all the commanding eneigy of a consummate popular leader. 

O'Connell joined the Munster Ciicuit, w'hich included the 
counties of C'oik, Kerry, Limerick and Clare, where his 
family connexion was strong. His sur^^ess at the Bar w^as 
remarkable from the first. An interesting indication of his 
progress is afforded by his fee book. In 179S, the year in 
which he w'as called to the Bar, he got three briefs, and with 
each a fee of £1 : 2s. the sum which represented the 
lawyer’s guinea fee in Ireland until the Irish currency was 
assimilated with that of England in 182O. In 1799, his 
second year, he made £60. In 1800, he made £*420. There 
W'as a fall in his earnings in 1801, his third }ear at the Bar, 
his total fees being £^6y ; but in 1802, the year in which he 
married, they rose to £522, Thenceforward his income in- 
creased from year to year. When he was but thirty-two 
years of age, it w'as 3^2^598. It is recorded that in the 
autumn of 1813 there were^ twenty-six cases at the Limerick 
Assizes, and he w’as briefed in every one of them. A few’ 
years later his annual income reached 3^8,000, and remained 
at that figure even during the years in w hich he gave a large 
share of his time to politics. In his last year at the Bar he 
made 3^9,000, although he lost one term. 
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For a considerable time after his call to the l 3 a^ 
O’Connell devoted himself almost exclusively to a diligent 
and laborious pursuit of professional reputation. Beyond 
a very occasional appearance in the political world, he took 
in his earlier years practically no part or action in public 
affairs. The difficulties which hampered him as a Catholic 
only roused him to more strenuous exertion in liis profes- 
sion. Although the Bar had been thrown open to men of 
his communion in 1793. it was not till 1829 that Catholics 
were eligible for the position of King’s Counsel. O’Connell 
\\as thus deprived of the opportunities which a leader has 
of displaying his eloquence and sho\Mng his ability in im- 
portant cases. l>ut iindiscouraged by his inferior position 
as a Catholic, he made a steady and continuous advance. 
His political opponents as well as his friends testified to 
his abilities as an advocate. Creevy, lecording a conversa- 
tion with Lord Chief Justice Bushe about O’Connell, says, 
“ Bushe told me that he (O’Connell) ^^as at the head of the 
Bar, and deservedly so, and that if he (the Chief Justice) 
had a suit at law, he would certainly employ him.”' A 
similar story is told of Sir Robert Peel. In 1S03, in a 
fashionable drawing-room in London, the talk turned on 
lawyers and politicians. Someone contemptuously described 
O’Connell as a “ low broguing Irish fellow.” Sir Robert 
Peel, who w'as present, and was asked his opinion by Lord 
Westmoreland, replied, “If I wanted an efficient and elo- 
quent advocate, I w^ould readily give up all those of W'hom 
we have been speaking, piovided I had on my side this 
same broguing Irish fellow'.” 

To describe the legal or political career of O’Connell is 
l^not the intention of the present writer. It is sufficient to 
'■'say that about nine years after the Union, O’Connell began 
to take a leading part in public affairs, and came so quickly 
to the front that by the close of 1810 he was the recognised 


^ Cnevy Paper^^ Vul. II, p. 183 
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r^eAder of the Irish Catholics. In the end, the exigencies 
)"6f his political life compelled him to abandon his legal pur- 
suits, and he became an agitator and politician pure and 
simple. It may be said, however, that his Nationalist 
principles did not prevent him from being willing to accept 
legal office on more than one occasion. JWhen Plunket was 
appointed Lord Chancellor of Ireland, his elevation made a 
vacancy in the Court (^f Common Pleas. O'Connell was 
eager to fill the post of ('hief Justice, but he was passed 
over for another. In he was very nearly appointed to 
\he office of Attorney-General. Meeting two frfends one 
day at the corner of Downing Street, he said, ‘‘ Congratulate 
me, I am Attorney -General for Ireland. I have just been 
with Lonl Melbourne, and have determined to accept the 
office. Put nothing must be said at present.” The king, 
how’ever, heard of the appointment and forced Melbourne to 
recall his ()ffer. In tire }ear following (t 8/,S) the post of^ 
Master of the Rolls was offered to O'Connell, but he refused 
to accept it. And so in tlu' end O’Connell never obtained 
that rank in the lc*gal world that his great talents might 
well have justified. 

At the P>ar O’Connell w^as pre-eminently the counsel of 
the man in the dock. To the end he was perhaps greatest 
as a criminal advocate. Put he was not, like many criminal 
advocates, ignorant and inefficient when dealing with other 
branches of the law\ His learning in all departments of 
his profession w'as unqucslionablo and profound. He was 
a nisi p}ius lawyer of the greatest ability. In intricate 
actions about wills and disputed properties and contested 
successions he could be as thorough and patient as the 
dullest counsel in the Four Courts. He w’onld sedulously • 
read up the statutes and decisions involved in his case, */ 
and come into Couit thoroughly equipped and prepared to ' 
lirgue the most abstruse questions as coldly and astutely 
As any of his great legal contemporaries. His 7iisi prim 
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advocacy was based (ui a foundation of solid learning which 
could (uily have been acejuired by diligent and painstaking 
study. 

As a criminal advocate he had two gifts that were of the 
greatest value. He had an extraordinary powder of subtle 
cross-examinalion. and a remarkable command of varied 
impassioned persuasive ekMjucnce. His powers in both 
respects were greatly cnlianced by a profound knowdedge 
of his countrymen, their wa\s and habits and modes of 
thought. He pla\ed on the passions and prejudices and . 
weaknesses of the jury as on a musical instrument. Hc\ 
could indulge in pathos or jest, denunciation or subtle 
argument, as it suited hi'^ purpose, with consummate skill. 
When dealing with witnesses he seemed able to dive into 
the recesses of their minds and to read their most secret 
thoiigbls. No man could surpass him in throwing a 
wdtncss off his guard, by i:rst asking a seiies of ap- 
parently indifferent questions, and then, having led him 
into the snare, perplexing ami confounding him b) a 
rapid lire of mn \]>eeti‘<l inleirogatiuii'-*. Ti> l)e cross- 
examined by OXa)nnclI, wlnn he w:ls in a hostile mood, 
W'as a terrible ordeal. Nuinei\)iw examples of skilled 
cross-examination rn.iy Ik- derived from his biographies, 
and especialh frc»in the Vcn^nal Reinlluiions of O'Neil 
Daunt, his piivate secietary, and fiom the rei>ort of the 
case of Kc^iuii v. O^ConnclL 

An oft-quote<l example of O’Conneirs acuteness in cross- 
examination may be given here. In a trial in w'hich he was 
engaged, the questicni at issue w'as the validity of a will 
which the plaintiff alleged to forged, and under which 
considerable property was devised. The witnesses for the 
defence swore that the testator signed the will w'liilc ‘‘life 
was in him.” The evidence w'as going .strongly in favour 
of the plaintiff, w’hen O'Connell undertook to cross-examine 
one of the witnesses. He observed that this witness, like 
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tlic others, repeatedly swoio that “life was in” the testator, 
when the will was signed, and that he saw llie testator 
append liis signature to the «locuTnent. “ By virtue of your 
^Vath, was he alive? ” asked O’Connell. “By virtue of my 
voath,” said the witness, “ life wws in him.” “Now,” con- 
tinned O’Connell with great solemnity, “ I call on yon, in 
presence of your Makc.r, Ix'fon* Whom \<)ii must one* day 
' dged for the evidence you give hen* to-day, I solemnly 
A nd answer me at your peril — was it not a live fly 

.tF.at was in the dead man's mouth when his hand w^as 
. placed on the will*''” The witnes- instantaneously fell on 
his knees, \nd acknow ledged tliat it was so. A fly had been 
placed in the mouth of the dt'ceased so that it might be 
sw’orii that “life was 111 him." 

Not cmly was O'Connell skilful in cioss-oxamination, but 
*’»• was elocpiein in the highe>l (h‘gree. He showed his 
genius as an advocatt*, howexer, b} lefr ’iiing from using his 
eloquence foi purposes of personal display, “ He . igarded 
his facility of spi'ieh as an ne'trument and not as an end,” 
said Thomas (VI lagan, the first Koman Catholic Lord 
Chancellor of lulaiid, wIk^ kiu w O'C'onnell well. “He 
had little piiue 111 it, sa\e as the mean*- it gave him of 
working out his purpose." He laiety allowed himself to 
make a fine speech at tlie expense of Ins client. “ A speech 
is a fine thing,” lie once said, “but the veidict is the thing.” 
In cases, however, in which political or religious feeling 
w'as inxolved, he fre(iuciuly indulged in scurrilous per- 
sonalities and violent abuse. His invective was sometimes 
vcnoinons and vicious to an extreme degiee. He said that 
he adciptcd the practice of using virulent and abusive lan- 
guage to raise the spirits and to excite the courage of his 
fellow’ Catholics. He declared that he had found them 
utterly unmindful of their powers and of their rights, and 
broken in spirit as they were in foitune. He considered 
that the easiest way of bi caking the spell was to adopt a 
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defiant and overbearing tone, and, where it suited 
pose, to unhesitatingly assail the highest in the land witW 
the fiercest invective and the most unceremonious ridicule. 
When the trampled Catholics saw their leader defying and 
insulting those in authority, he believed that they would 
raise their heads and learn to be independent. In the 
famous inoseciition of Magee for libel in 1813, he attacked 
both the Attorney-General and the Bench by drawing por- 
traits of them to their faces in the blackest colours, and 
speculating what his course would have been, had these 
been his opponents and judges, and not the admirable 
persons he saw befoie him. Of Saurin he spoke in this 
hypothetical way, as “some creature, narrow-minded, mean, 
calumnious, of inveterate bigotry and dastard disposition 
.... whoso virulence will explode by the force of the 
fermentation of its own putrefaction, and throw foith its 
filthy and disgusting stoics to blacken those whom he would 
not venture directly to attack.*' 

His demeanour towards the judges was at times extremely 
insulting and offensive. “ Good God, my lord ! ” he once 
said at Cork Assizes to a judge, who had employed his even- 
ing after his day's work in refreshing his memory upon some 
point of law, and on coming into Court gave him a favourable 
decision, “ If your Kirdship had know n as much law yester- 
day morning as you do lliis, wdiat on idle sacrifice of time 
and trouble would you not have saved me, and an injury and 
injustice to my client.” On another occasion, during a 
motion for a trial, counsel called on a young Kerry lawyer, 
who w»as attorney on the other side, to produce some docu<» 
ment or make some admission. ^ O’Connell, who chanced 
to be in Court, but, for aught that appears, knew nothing 
whatever of the rights and wrongs of the case, and had 
nothing to do with it, stood up in Court and told th^ 
attorney to refuse. Baron McClellan, one of the judg^ 
Oil the bench, asked him if he had a brief in the cas& 
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jre- whed'the case goes down to the Assizes.” “Whett;i 


H^Was ^ the Bar,” said the judge, ” it was not my habf^'' 
j^ticipate briefs.” “ When you were at the ’Bar,'* l\, 
Replied O’Connell, “ I never chose you for a model, and 
^iaow that you are on the bench I shall not submit to your 
dictation.” 


O’Connell was as effective on the platform as he was in 
■■‘the Courts. His speeches were never ambitions or ornate, 
^651 they were always robust and powerful. They seldom 
^(Ontained any purple patches, and were often incorrect 
|knd unpolished. Shicl once said that O’Connell “ flung 
brood of sturdy ideas upon the w'orld without' a rag to 
■'icover them.” O’Connell never aspired to make orations 
‘like those of Burke and Grattan, which were permanent 
: contributions to literature. Indeed, he said that his most 
l^arefully prepared speeches were always the least successful. 

himself, in one of his speeches, contrasts his owm elo- 
fquence with that of Shiel. He describes himself as using 
i^the cold dull jargon of the Courts,” and the ” unanimated 
^nd rough dialect of the pleader,” and contrasts his langus^e 
■with “the tinsel of meretricious ornament” and “the flo'A'ers 
‘ht the imagination ” and “ the coruscation of fancy ” dis- 
jplayed by Shiel. As one reads O’Connell’s speeches, one 
feels that his eloquence must have owed much to what 'the 
Creeks called hypocrisis, “acting.” His appearance, his 
personality, his record of services, the actions and inflec- 


tions of his voice, his mobile and expressive countenance, 
htust have affected his audiences as much as his actuals 
language. He was gifted^ with a superb voice, full as' ! 


4^11, of wide compass ancf great melody, and so powerfttlf^.. 
it was distinctly heard across Merrion Square, thiS^.. 

S cdnd largest square in Dublin. He had in his 3mutKi' 
4trd Pitt speak, and he was. especially struck by tbjk ' 
1^ with which that great man managed his voiced. re 
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•was from him,” O’Connell once said, ” that 1 learned 
throw out the lower tones at the close of niy sentences.'”-'' 
O’Connell as a politician was eminently a working speaker# 
It was by dogged ‘‘pegging away” that he accomplished-., 
what he did. He never scrupled to repeat himself. If the^. 
same speech would do for several audiences, he never hesi- 
tated to use it again. ” He ahvays,” as one of his friends 
said, ** wears out one speech before he gives us another/^ . 
In his public speeches it w'as one of his devices to hit upon^ 
some telling phrase, which an ignorant audience could carry 
aw'ay, to repeat it over and over again in every form, and io^ 
do this at meeting after meeting, until b\ constant reitera- 
tion the public had thoroughly learnt its lessiui. Speaking 
of the prejudice of the English people against the Irish 
Catholics, he tells his hearers: “It is not sufficient once, 
or twice, or ten, or fifty times, to meet this enemy of false- 
hood, oi vindicate our friend, Tiutli Tlie English have 
become prejudiced by the force of repetition of calumny. 
We shall set them right by means of the repetition of the 
vindication.” John Finlay in 1813 said of OToimell that 
he possessed that “every day w’orking talent .... that, 
does not w'ork itself down — that, like the memory, gathers 
vigour from its toil and, like the bridge of C?esar, acquires ^ 
strength and solidarity from the very weight of its burden. 
.... Compared w ith such a man, wdiat are the dozens of 
periodic orators who, like mvself, occasionally come forth 
with a holiday speech, decked in the finest trappings of our 
eloquence. Give me the man wiio is not afraid to lose • 
character by every-day work — who will speak well to-day. 
and ill to-morrow. Every mai who speaks often mi^st' 
sometimes speak ill. Health, injlisposition, constitution, 
fits of dullness, many things may cause it, but give me , 
the man who will not avoid speaking when necessary, bew/ 
jcause he may speak with less effect ; w^ho will not deem..it| 
necessary to let the soil lie fallow^ in order to give 
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the riiture production ; who in truth is more anxious for 
‘ the public service than his own fame, and who, in public 
attention, rests upon facts and not upon phrases." 

It has been stated that O’Connell was extremely abusive 
at times both in public and in the Courts. Occasionally, 
he was paid back in his own coin. One of the most 
effective pieces of invective in existence is the passage in 
which Lord Lyndhiirst — himself an advocate of supreme 
ability — attacked (^'Connell in the House of Lords. With 
that passage this sketch of O'Connell may suitably be 
concluded. O'Connell had been present at a' debate in 
the Upper House, anti his demeanour had enraged Lord 
Lyndhurst. The noble lord made a fierce attack upon 
him, and applied to him the words which Cicero applied 
to Catiline and his conduct in the Senate House — 


“This person has so scathed himself, has so exhibited himself 
in a \aiiety of postures -not always the most secml) and decent — 
amid the* shouts and applause of a multitude, that all d»-scription 
upon my part is wholly unnccessar). Hut these exhibitions have 
not been bootless to liim. He has received la\ish contributions 
from the connexions of the ])resent (Jovernment, while at the 
same time he has wrung, by the aid of the priests, the miserable 
pittance from the hands of the starving and famishing peasant. 
This pel son has in every shape and form insulted your Lordships, 
youi Loidships' House, and many of you indhidually. He has 
denounced doomed you to destruction, and, ax.vling himself 
of youT courtesy, he conies to )our Lordships’ bar, he listens to 
your proceedings, he marks and measures you as his victims. 
Etiam in senatum vemt : notat desi^tiaU^uc ocuhs ad caedem 
unumquemquc nostrumT 


J. A. Lovat-Fraser, 
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Vl.-THE REPORT OF THE COMMISSIOK^OT 
^ ' OF PRISONS.! '’-i 

T he Report of the Commissioners of Prisons for 
year ending 31st Match, 1912, has appeared in go^’ 
time and will prove very gratifying to the public. The 
report of the pre^ious }eai ivas an nnusuall} good one, bdl^ 
this report is in almost all respects better , and though the 
. ^ causes which tend to increase or dimmish the amount <ii| 
' crime in any country are too numerous and sometimes toa 
, difficult to trace to enable us to speak with conhdence of 
^ the success 01 failure of any system without a long trial, the 
^receot succession of icsults, showing a stead}' and marked 
^improvement, go far to pro\e that the moie humane piisoqt 
ii$ystem which has been adopted of late jeais has tended not 
to increase but to diminish the gencial mass of crime. Th® 
Conunissiuiiers note, too, that the unrest which pievailed) 
among the workeis during the list >ecir might have been 
expected to lead to the contraiy result, and there is in fact 
an increase in the number of assaults and cases of dt unken* 
ness, but it is not large enough to prc\cnt a considerable) 
improvement in the general aggregate of crimes, nor wef9 
either of these offences so prevalent last >ear as they were 
few years ago. The following remark® made bj the Coin<^ 
missioners in their present report indicate their position ^ 
*' Our constant effort is to hold the balance between whs^ 
is necessary as punishment, and for the due execution 
the sentence from a penal and deterrent point of view, 

,i whSt can be conceded consistently with this in the way*« 
^ humanising and reforming influences. It is, we hope, (plfm 
, tlUifmcessaiy to refute the idle statements which ob^w 
'tsuanmcy among those unacquainted with the system 
pim^os are made comfortable. They are only coin^^;w||| 

^ ikt Cmtmtsstmers tf Pntmt fmr the yt» 

& Sow. 1912 
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'.la^ df bygiene compel cleaiiUn^;|(j^ 
food and decent etching — ^all yhich tbfD|S 
qlteh 'abMnt in the lives of the persons who come to p{i8i^^ 
!|n.e ipenalty of crime is not in &ntastic devices for caah^<f 
|»jh or discomfort or cruelty. This was the old idea, whi(%^ 
long since passed away. The penalty is in the dishon6Qr*| 
|hg circumstances which must attend the loss of liberty ; 
xhe deprivation of what liberty permits in the way of indtilg-;; 
ence and self-gratification, in compulsory labour, in the los^^- 
bf self-respect. Nothing can add to the fletrissure which'J 
these things involve.” And they go on to refer *fo concerts, . 
lectures and similar matters, to which we refer the readers^ ' 
In' fact the Commissioners seem to accept in ^substance, ^ 
though not in language, the humanitarian position that 
punishment is not an end but a means, that the end is. the*' 
protection of the public against the ill-consequence!s of, 
crime, and that no more pain, discomfort, or inconveni^ce-, 
ought to be inflicted on any person than is necessary ^for, 
the protection of the public. [ . ‘ 

^ ' Having referred to the number of causes by which our 
iprison population is affected, I may note that the decrease . 
|n the number of imprisoned debtors goes on steadily, though’ 
here, I think, the cause must be sought elsewhere thai\' in 
bur prison s>'stem. In 1910-11 the total number of persons 
imprisoned “as debtors or on civil process” was 17,437, 
while in 1911-12 it fell to 13,543, of which latter number 
only 6,847 were committed by the County Courts. Both 
these figures are the lowest that have been reached for." 
many years. The judges of the County Courts seem 
awaking to the fact tha't^^the Debtors Act intended 
^pire satisfactory evidence (in the legqj sense of the 
l^.,means to pay before making a committal order, -f 
ui^ewhat surprised, howcvei', that a report which eb ui^ ^. 
w \i(]iuch about the special treatment of certain 
gjgtohers (including the suffragettes^ contains no 
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to any such special provisions in the case of imprisoned 
debtors who were tri'ated in a much more lenient manner 
previous to the \car iS<)S than has been done subsequently. 
The severer rules adopted in that year seem to have been 
based on the assiimj)tion that the imprisoned debtor usually 
had the money, and that extra pressure would induce him to 
part V. ith it. The losult '\as to establish the contrary; but 
we do iu)t Ic.irn that there* has been any ri‘la\.ilion of the 
rules relating to dcbt(u^. 

A class of offendt'i's, houe\er, closely akin to these im- 
prisoned debtors, has attracted the attention of the Com- 
missioners — j)eiSMns coiuniitted for not l>eing able to pay 
the alternative hue, M<»re tlian one-half i»f the total number 
of persons committed to prison an*, it appears, committed 
for this reason, and committid in the great majority of cases 
for terms so shoit that the\ can derive little or no benefit 
from the prison sj^^tein. A I>ilh we are told, has been pre- 
pared foi the puipo.'>e of amending the law in this respect, 
*‘but unfortunatelv Parliaiiii'ntar) time has not admitted of 
its discussion.**' It i'^ probabh not the onl} measure of 
useful reform which ** una\ou]ably postponed.*' The 
Commissioners intimate that if more time w’oie gi\en to 
pay the fine it would (;ft(n he forthcoming, and though at 
first sight it might Im* suj)posed that ti'.eir object was to 
obtain longer sent<.nre-. for trivial offences, thc\ seem quite 
alive to tlie iinpoitamc of not sending peojde to prison at 
all unless it is lleces^al> in the interest of the public to do 
so. I might perhaps suggest that there should be no im- 
prisonment for non-payment tif fines until the accumulated 
fnics came to £i (or some olher^ fixed sum), and that a 
Bpmilar rule might be made as ^regards non-payment of 
■^instalments or other periodical payments. As regards short 
sentences, howexer, until recently first offenders usually 
deteriorated in prison, and the shortest sentences involved 
least risk of contamination. That there has been a great 
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improvement in this respect seems undoubted, but can we 
even still say that the advantages of prison life so pre- 
ponderate over its disad\.intages that a long detention is 
more desirable than a shorter one? It costs more, and this 
is a matter which ought not to be lost sight of. 

There is a good deal aI)out prison labour in this Report, 
and the authorities seem on the whole to be doing their best 
to make it remuncrati\e. But the prisoners’ labour is never 
sufficient to provide for their maintenance in prison, and the 
figures in the re])ort show the utter futility (under any sys- 
tem ieseml)ling the j^re^ent one even remotely) of requiring 
prisoners to make Kstitution by means of their labour in 
prison. iVl tlu‘ end of a \ ear’s woik it would be found that 
the tliief had not earind nearly enougli to pay for his board, 
lodging and attendance- As a rule, it may he said that 
wherever the stolen [iroperty h.is been disposed of, the 
prosecution and conviction of the thief renders restitution 
impossilih', and, even if it were possible, I do not see why 
tins debt should have {iiecedence over all other claims of 
whatoNer de*^cription. 

If there are some luMiiches in which I regard the results 

as inisatisfactor\ , the fault does not lie with the Prisons 

Commissioners wlio have woiked earnesth and intelligently, 

and \\ell deserve the large measure of success which has 

attended tlieir effoits. Seventeen executions seems to be over 

the average and so is thiity-three death-sentences. Five of 

the latter were passed on women and commuted — probably 

being cases of infanticide- -which leaves ^4 convictions of 

males' w’ith 17 executions — a high per-centage for a year not 

marked by specially brut^al murders. Nearh twenty years 

ago we had under Sii M.*\\". Kidley 14 death-sentences with 

8 coinmulationb. Are we retrograding ? The Commissioners 

might have given us fuller information on this subject. 

\ 

* T 1 k*u* wck* 28 malt's toinitlftl uf iimidci nf wliuni 17 wcu* c\ociitt.'cl and 7 
sentences conimutcd. W'liat l>cc.uiu‘ «if the icina niiii; 4^ Proliably they wcie 
fownd tu be iiwinc. 
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I failed to find an}’ return of the number of flpgg^^ 
under a judicial sentence during the year 1911-12, butjtn 
floggings for breaches of prison-discipline have gone^.upl 
from 23 to 30 as compared with the previous year-— andif 
the greater part of these were inflicted in the local prisons ; 
where discipline is maintained without flogging in bothV 
Ireland and Scotland. These floggings are inflicted as the ; 
result of private trial before the \'isiting Justices in which ' 
the prisoner has no legal assistance. The sentences must 
be affirmed by the Home* Secretary, and he interfered with/ 
several of them, but merely by way of reduction. What *, 
information had he before him when dealing with these ' 
sentences? Is tlie evidence given before the Visiting 
Justices taken down by a shorthand writer and tiansmitted ■ 
to the Home Secretary ? * I doubt it. At all events if the 
Home Offic»^ has full lufurmation on the subject, it does not 
’ communicate that information to the public. The offence 
for which the flogging was inflicted is described in such 
general terms as apparently t)nng it within the rules relating .. 
to breaches of prison discipline, and the further explanation j 
given is biief and unsatisfactory. \Vc are frequently in-*^ 
formed that the infliction of corpoial punishment **was' 
necessar} for the due preseivation of discipline.’* This'' 
statement is made, nine times with reference to floggings * 
at local prisons, w hich is not permitted in Scotland or ’ 
Ireland. Are we to infer that discipline is not duly pre- . 
served at the local prisons in these countries? Another* 
reason assigned on more than one occasion is the offende. 
/‘was entirely unprovoked and deserved exceptional punish-' 
ment.” Arc we to infer that in the other cases the offence-^, 
was not entirely unpro\oked ? Sometimes these two grounds^ 
of punishment — because it was for the public interest anaj* 
b^ause he deseived it — were combined, but the senteng^l 
;;4o ,not appear to have been doubled on that account. 

th6 whole series of notes read more like excuse$ fi 







, --j-,'-' f , . '-u;- , 

(PORT OP THE COMMISSIONERS OF PRIdON%»f- ,i73i.' 

punisfaments than statements of the g^oand|i^]',' 
inflicting them. Of one it is said, “ the behavio.ur 
prisoner during his trial was most outrageous.” Was^' 
;',ih.is man flogged for contempt of Court? “The assaul^v- 
^imight have caused a mutiny in the Roman Catholic Chapel.’'v 
^,f‘The offence was specially directed against the Governor"; ' 
,,it was necessary for the due preservation of discipline Vespe-., 

. cially having regard to the unrest among the inmates of the ' 
Institution at the time,” which in the context is described 
as “considerable.” Wormwood Scrubbs takes the first place 
' in the list of floggings with six to its credit, and Pentonville 
shares the second place with Parkhurst, to which prison ■ 

: weak-minded convicts are usually sent. Many large local ' 
piisons have not used either cat or birch during the year; 
but it is silt prising to fi(id the liorstal Institution at Feltham . 
figuring in the list for three floggings. It is here that the 
prevalent “ unrest ” is relied on by waj of excuse. Turning 
.to the detailed report of that institution, I learn that “the 
/behaviour of the inmates has, with a few exceptions, been '• 
-very good, exhibitions of temper and shouting in the cubiclgs 

■ being practically the only source of trouble.” This hardly 
.'.indicates “considerable unrest,” calling for “exceptional 

punishments.” And in looking at the reports from Worm- 

■ wood Scrubbs and Pentonville there is nothing that would 
lead us to anticipate an unusual number of floggings. There 
is nothing to show how far these floggings have proved suc- 

’cessful; but 1 notice that in two instances the initials (only 
. jnitials are given) of two persons flogged at the same prison , 
• are the same, so that at least two out of the thirty (or rather 
twenty-eight), probably kicurred a second flogging witWn’'- 
the same year. The subject is no doubt one rather for the,\ 

’ Home Office than for the Prisons Commissioners, but thwe' 
no reason why the Commissioners should not ascertain- 
^ the facts relative to floggings, whether judicial or dis-’ 
plinary, and place all the important details clearly bef<^p }> 
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the public in their reports. With regard to these disciplinary 
floggings, the recnnvna' of the same phraseology in the ex- 
planations given for the various persons is not a little remark- 
able. In reading two spet'ches for or against the Home Rule 
Bill \\c might iiatiirallx expect to meet the same arguments 
in both, hut if we found both sprakeis expressing these argu- 
ments in tlie same words, we should probably think that it 
needed explanation. 

The Commissioner^, lay gieat stress on the classiikation of 
prisoners, and urge that all Courts, in passing sentence, 
should specify in what class the pri-omrwa^ to be placed. 
But the person who sentence often knows little about 

prison-cla*'Ses and not much about the antecedents of the 
prisoner. Might it not be lu ltei to give a fie(‘ hand to the 
Prisons Commissioners and the J)ll^on authontus in this 
matter? The Act of iS(^S has not pio\ed a success, as this 
report suffices to show. Then leinark^ on the subject of 
‘‘hard labour*' are worth attemiing tv), but they do not 
seem to ha\e noticed that hard laboui is sonejlimes required 
by the Act of Parliament, and neitlur the Court nor the 
prison authuiities can \ary it. Tlii-^ ap|)ears to he the case 
with the nnim roiis «»frviiices diffinng veiy much from each 
other in resjiect of tiiipitude which are enihraced in the 
Vagrant Act of iS2-|. Winn is tins i»;l c of baibaiisin to 
undergo revision For some of the offeneus under this 
Statute it is necessaiN llMt the aeciised should be a “ sus- 
peeled person.*’ By wbv)ni must he be ^uspc( tc\P And 
of what ' 

It is very pleasant in Imd the ('ommissioners wTiting so 
confidently as regards the arrajigeineiitb now' made for 
prisoners on their discharge — for which the present prisoner 
is prepaied by the admission of icformatory influences from 
^ without to an extent that a few years ago would not have 
""-been tolerated. The> “ feel assured that this work of aiding 
the discharged convict has at last been placed on a sound 
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and business-like footing: that if the man himself really 
wishes to abandon a life of ciimc a helping hand will be 
extended to him, his imn eiiatc needs supplied, and a path 
opened up to him which, if he be prepared to follow, the 
opportunity of an honest life, is within his reach.. These 
remarks arc intended to apply to j)ersons discharged from 
penal servitude, but they are also, we are told, largely ap- 
plicable t(^ those released from imprisonment, and steps are 
being taken to provide moie fully for per-ons discharged 
from local prisons. I fear it not equally clear that first 
offenders are fre-e from the lisk of contamination while in 
prison. “E\il communications coriupt good manners** is 
no doubt tuie, but man is a sociable animal, and to cut him 
off fr(»m all commimiration, good or bad, is not the way to 
make him better; and, when all communications that are 
made are contrai} to the rules of the gaol they are much 
more likely to be bad than good. No doubt complete 
solitary confnu'ment is rare, but arc not communications 
restricted within narrower limits than is either necessary 
or desirable ? 

The Commissioners do not in their Report deal with the 
subject of untried jirisoners. Is there nothing in their case 
that needs amendment " They are presumed to be inno- 
cent and are detained, not as a punishment, but merely 
foi safe custody. In most cases they could have obtained 
their liberty if they had been able to procure bail. Why 
then should such a prisoner be in a less favourable position 
than if he had procured l)ail, save what follows as a neces- 
sary result from detention ? If liberated on bail he could 
speak to anyone he pWised without the presence of an 
eavesdropper, writi* letters without having them read and 
perhaps intercepted, and receive letters without having 
them opened and read before reaching his hands. I do 
not believe that those precautions arc necessary for safe • 
custody — in other words, to avoid prison-escapes — and if 
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not, how are they defensible ? If a man is merely det^n| 
for Safe custody he (nij^ht to receive every indulgence tfcal 
is consistent with his safe custody. There is a pretty cld^ 
connexion beween this and another topic touched on in lthe? 
report — Preventive Detention. If the meaning of the Act ■ 
be — as I take it to be — that the preceding term of penal 
servitude shall be long enough to expiate the offence com-, 
pletcly, and the siibsc(iacnt period of preventive detention 
is merely for the purpose of protecting the public and not‘. 
intended as a second punishment for an offence that has- 
already been sufficiently punished — why should the prisoner: 
be exposed to any suffering or inconvenience that is not 
essential to his safe custridy ? A certain amount of discit 
pline will of course always be rcquiicd, and it is not 
unreasonable to require the pris(»ner, if able-bodied, to do 
something towards his own mainleiirince. Dut the rules 
which tan hardh' be said to have as yet come into exercise 
seem to go considerably beyond this. The Act may w^ell 
puzzle the administrators of it. It in fact tries to combine 
two inconsistent theories of punishment — the vindictive and,; 
^\the utilitarian. If the nbject of punishing a man is to give’ 

what he dcserws, tlic sentence will have a definite, 
object in view', though no tw'o sentcncers might agree as' 
to what any particular offender deserved. If the object 
of punishing him is to protect the public the sentence will 
also have a definite object, and one in attaining which, 
experience and statistics may afford valuable assistance.* 
But is not “ Give him all that he deserves, and then atf! 
much more as the safety of the public requires ” a little 
hard on the prisoner ? 

Insanity and weakness of mind’ have naturally occupied . 
the attention of the Commissioners, and on this subject thejr'i 
also expect beneficial legislation at an early date. But therei.; 
seems to be much truth in the defence that the insanity has.' 
been caused by the prison system, but that Courts 
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*,.manjr instances send persons to prison who are much better 
vjitted^for lunatic asylums. And unfortunately a similar re- '![ 
seems applicable to illness, persons being sometimes . ' 
f.^ntcnced to hard labour when actually dying. A woman .'. 

who died at Holloway while under sentence of five days* 
.‘'imprisonment is described as moribund” on admission, 
and as in the column of “ previous occupation ” the entry is ‘ 
** not known,” she was evidently unable to give any account 
of herself. She lived, however, for two days. Another 
woman committed for a month \\ ith hard labour died after 


;Jtwo days of pulmonary consumption. I may class with 
’ these a man of <S8 who died while undergoing a sentence 
p{ ‘‘ one month’s hard labour or 29s. 6d.” : a man of 80 afid 
and another of 77 sentenced to 18 months’ hard labour^ and 
One of 82 to 12 months; all ap})arently suffering from disease 
when the sentence was passed. Another prisoner, who died 
at the age of 75 of ‘'senile decay,” vvas serving 12 months* 
hard labour. The senior of them all was a man of 89 who' 

•i ‘ 

had been undergoing a sentence of lo years’ penal servitude Vj 
'.since the year 1905. Similarly, among those who were cer- 
tihed to be insane, we fin<l a clerk sentenced for “ 21 day^'^^ 
^ or 37s. gd." suffering at admission from “general paralysis'/* ' 
and next to him a labourer of 73 who got 14 days vith hard 
labour for stealing strawberries while suffering from “ senile 
dementia.” In more than one instance the charge was ne- 
glecting his family or refusing to work at a workhouse, when 
the man was either physically or mentally incompetent. In 
several instances insanity was noted on the very day of the 
prisoner’s arrival in prison. (I may perhaps mention that a. 
little more care might be, taken with the descriptions givehlr'*" 


“Morbis cordis” is perhaps intelligible, but what of “ scejitiiti' 
plebltis ” ?) ' 

Those who desire to pursue the subject farther may bev.;. 
referred to the Report which gives information x>n atmosi^^^ 
t^ery branch of the question. The Commissioners ‘arei>^v 
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fully alive to the value of voluntary assistance, and have 
rendered it more available, not only after release, but during 
imprisonment. IHinishmcnt as such has, I believe, no ten- 
dency to reform anyone. Its object is mendy to deter, and 
the man who only abstains from committing crimes for fear 
of the consecjucnce*^ will be no hmger deteircd when he has 
a good chance of avoiding these consequences. And those 
w’hosc duty it is to see that the prescribed punishment is 
properly carried (uit will seldom prove very successful in 
their efforts to promote reform. An outsider who comes 
there voluntarily (uii of mere good-will to the prisoners is 
much more likely to gam their attention, and this all the 
more if he is planning to do something for them on their 
lelease. From the present combination of voluntary and 
official labour the C(unmissh)ners hope much, and so far 
the results ha\e fnll\ sati.'fied their ( xpectations. The 
Coinmi^' loueis Ihue deser\ed siUTess, and so fai as we 
can trace the lelation between cause aucl effect, they have 
achieved it. 

Lkx. 


VII.~SPrrZ13EKCliN. 

I N 1907 in tins Magazine,* some observations were j)ub- 
lished on the internationai status of the great inland, 
or more properly ^peakiIlg, Islands, of Spitzbergen. It w^as 
pointed out that, in the absence of effective occupation by 
any of the Powers, a delicate and difficult position w’as 
set up, which w\as calculated to lead to the extermination 
of the fauna of the locality by casual raiders, and to 
collisions betw’cen rival prospectors. The forecast was 
made that Spitzheigcn might* be handed over to an inde- 
pendent scientific commission to administer. Something not 

1 Z. W/. A\, Vol. XXXIII, i>. S3. 
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unlike lliat has happened. The deliberations of a joint con- 
ference of Swedish, Norse, and Russian diplomatists *have 
led this year to the sif^natiiit* of a Protocol, establishing — so 
far as these nations can accomplish it — a regime under which 
the island is entrusted to the administration of a special com- 
mission calculated to safeguard the interests of the other 
Powers. It is tolerably r(‘»iain that the Protocol will be 
transformed into a binding tn.‘aty in due course, to which 
the acc(‘ssi()n of other nations will be invited. 

Norway has ceit.iinly tlu* strongest material interests in 
the island, as things stand. Such enterprises as Mr. P. 
Hioit's coal iniTiing xeiitiire at Advent Pay, are distinctly 
of the nature of jK'nn.meiit occupation. Yet the ancient 
and regular use of the island by Russian whalers amounted 
to something closels i('?i‘inblmg occupation in earlier days, 
when little otliei use st'emed possible to be made of the 
l)lacc. Tliis gave Russia a special cb iin to consideration. 
And Swedl'^h capitalists, as was iu;ted in 1907, (.nee went 
so fai as to establish a settlement and a railway on the 
main island. Pul Sjutzbeigen is a large place, and the 
question arises whether the Powers which unite in any 
such treat} as is sugge^ted may not be dealing with terri- 
tory o\er which they ha\e no authority Clearly, they 
can deal with the localities w'here Norse enterprises are 
ill w 01 king, and where Russians have legularly resorted. 
Cle.irly, they can annex other teriitory, and retain it, on 
the condition of making prompt use of it (such use, that 
is, as It is capable of). But they cannot annex territory 
by a payier agreement. ^There must be some act of formal 
intromission exercised ort the spot. And no such act can 
carry the possession of* all Spitzbergen. It must be re- 
jieated at every natural boundary. It is difficult to indicate 
the proper boundaries in a country without rivers. In 
normal circumstances, the annexation of .the mouth of a 
river carries the hinterland up to the w^atershed, and the 
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coast half-way to the next estuary. The idea underlying 
this % the sound one, that the port as the means of com- 
munication with the outer world naturally commands the *, 
lateral and internal territory. But no such reasoning is 
possible in the case of Spitsbergen. It is suggested that 
the harbours which are ice-free for a respectable part of 
the year — say, six weeks — and are capable of admitting ^ 
vessels of 300 tons burden and 8 feet draught, should carry 
possession of the interior up to the highest range, and of 
the shore half-way to the nearest harbour fulfilling the . 
same conditions. The ilistancc would have to be reckoned 
from the annexation point, otherwise there would be 
disputes as to the extent of harbours. 

As a matter of fact, nothing is more probable than that 
the three nations will be left to look after Spitzbergen, 
which is thus subjected to a triple control. But what be- 
. comes of the Guarantee Treaty of kjoG, which appears to 
be rendcied invalid if Norway annexes territory, and there- 
by makes it more difficult for the Guaranteeing Powers 
to protect her? France, Geimany, Russia and Britain 
are the parties to this treaty (signed at Christiania in ‘ 
j'906); and if Russia's position is dubious uPvlcr it, the 
other signatories are possibly altogether reh^ased. Norway, 
none the less annexes territory because she avoids the 
name of annexation and performs the aci in company with 
others. Denmark does not appear to have been consulted.' 
Her early discovery of the island has never been followed 
up by action. But the mineral riches of Spitzbergen are' 
calculated to make it an important place. Its coal is 
said to be good and easy of acc ess. Ice Fiord is by no 
means always full of ice. If Holland, Denmark, the United 
States or Belgium liked to lay hold of harbours, there is 
certainly nothing in the Protocol, even if converted into a 
treaty, to prevent them. 
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The form of the projected Convention is very curious. 
Spitzbergen is defined as the islands between and 3^^ E. 
and 74^^ and 81" N., with the surrounding water and ice up 
to 8 miles distant. It is made terra uiillim and immune 
from all annexation, but open to free resort, and neutralized. 
Subjects of powers which have not come into the agreement 
arc to be graciously permitted to choose as their protector a 
power which has done so : otherwise one will be assigned for 
them. An International rommission of three is appointed 
to administer the district by Norway, Russia and Sweden, 
the delegate of each presiding in turn for a year, and 
^ normally convoking the Commisson in his own country at 
least once annually. The deliberations of the Commission 
are secret and its decisions unanimous, except in the exer- 
cise of judicial power. ^ I'rench its language, but it may 
be addressed in the language <»f any adherent State. Its 
decrees .are to be published, and the’’* scope is practically 
unlimited. Especially, it is to provide for the p'^stal and 
telegraph service, and to organise a police : and for these 
. purposes to ex-appropriate and to tax — but this docs not 
appear to derogate from its general powers. Civil disputes 
are to be judged by (a) the national ('ourts of the disputants, 
or of the deceased or insolvent; (n) by the Courts of the 
defendant if the disputants are of different nationalities. 
But a Spitzbergen Court is set up for actions relating 
to immovables, actions betw’een w'orkmcn and employers, 
actions grounded on acts committed in Spitzbergen, by a 
resident there, involving over £iJO, and other personal suits 
involving the same amount against a re.sident whose obliga- 
tion ought to be perforrVd in Spitzbergen. The money 
limit is not applied in cases where there is no other com- 
petent jurisdiction. Ai^ieal lies to the Commission. The 
judicial officers are to apply the rules of Private International 
Law, the decrees of the Commissioners and of the Conven- 
tion, and “the principles of law and justice’’ — whatever 

6 
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these may be. Cc^nvejances, however, must be written, 
signed and attested either by two witnesses or a notary. 
Apparently tliey cannot he signed by an agent. Contracts 
made in Spit/heigiMi are good in j)oint of form if valid 
according to any of. possiblv. four law^s— those of tlu‘ nation- 
ality or Joiuicilc of any of llu* parties. If a r»>ntract made 
elsewhere ought to be interpieted according to the law of 
Spit.?bergen, the law of the List iU^uunlc of the defendant 
is to be applied. (It must be reineinbered, however, that 
domicile does not mean domicile.) 

Crime is likewise, in principle, de.ilt with bv the national 
Courts of the accused. l>ut this is subject to the pr)wer of 
the police to inflict penalties foi biea'^lus of tlu' ('onvention 
and of the Commis-^ioners’ (‘tints, within the terms of the 
latter, which aie limited to imjiMMug thn‘e imuiths* impiison- 
ment, a thirty-guim a line, and t tnifiscafion. Summary in- 
junctions iniciim may be granted ug:im>l sciioii'^ dainagt*, 
and steps aray bo taken for the pieseuation of siu'r(‘ssions. 

No real rights can be acrjuiied in Sjut/bergeii beyond a 
right of occupation and explcutatinii. This is an irritating 
example of the fondne-s of Cmitinental lawyers for high- 
sounding and meaningless dt*( larations. The (»ccnpalion and 
exploitation is [iracticalK another name for prv)pert> . Anj'- 
one may acquire it except that a State can only acquire it 
for scientific, philanthropic or n ligion-. jmrpc.sc-^. (Ihii i.s not 
the formation of labour c«d(»nies — y.c., emigr.ition - philan- 
thropic?). The proress of acquiiement is by setting out 
boundaries on the spot ; and ihese must not be “ matnfesic- 
mcni demeun'e.'' The apidicant is then to hand in a wTitten 
request to the judicial authorities stating his name, “ domi- 
^cile,” and nationality, and tlie date of delimitation (this is 
to be authenticated l»y two disinttrested witnesses) — and 
the purpose f(jr which the land is to be utilised. Plans or 
sketches must accompany this : also ai)propnate fees. The 
request of the subject of a non-adhering State will be 
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summarily rejected. Other requests may be opposed judi- 
cially; but after a year a provisional certificate of registra- 
tion \\ill be issued out. The land must be “put in use” 
within six further years. This is to he verified by the 
report of two disinterested witnesses and the proprietor, 
who is here called specifically pn^^csscin\" No provision 
is made as to non-forfeiture for a partial failure t/) turn 
the premises to account. x\s it must always he very 
hard to determine whether every squaic polo of ground 
is being cconomirall\ utilised (especially allowing for 
room for expansion), the approjjiiator does not seem to 
have fixity of tiumre. At the same time, the right is 
transmissible by sale, exchange, gift, li‘gacy, succession 
and otherwise— accordingly it is clear that we have not 
here the situation ( oiUt iuplaletl by the aiu'ient Russians, 
wdio, as Mr. Rastorgoneff told us m the August number of 
the Laia Ma^a'^inc, regaided the land as propeily subject to 
no private ownership. It is eas\ to say that there is “no such 
thing as ownership ” and that the land is “ all public ” ; but 
if private heritable rights arc created in the soil, these decla- 
rations are rather like sounding brass. So long, it maybe 
added, as a transmission of tith‘ remains unregistered, the 
previous jiossessor wall be regardt‘d as in law fyl possession — 
which may create a difficulty in the ca^e when he is deceased. 
If land is allow'cd to go out of use, there appears to be no 
piovision for the resumption of the claim by the occupying 
Powers. Mr. Ure’s ideal conception of property, according 
to which an owner w'ho is not using his propert\ to the best 
advantage should be “ forced to do so,” is thus m^t proposed 
in all its swxct simplicity for Spitzbeigen. The following 
restrictions are, how'evev. placed upon initial occupation ; — 
(i) Landing may not be effected by utilising other per- 
sons’ private harbour-woiksi and apparatus; (2) The public 
have a general right-of-w'ay in all directions, except in 
the “ neighbourhood ” of dwellings, housed, stores, factories 
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and apparatus installed for the utilisation of the land ; 
(3) The public have a like general right of hunting and 
fishing, and of taking eggs and wild fowl (except in similar 
situations), and of erecting approi)riate huts and engines, 
provided they cause no i;cnc Jcnicsunc" to the pro- 
prietor “ pos'^essor/* ScituUific expeditions have the same 
privilege; (4) The Commission, so long as no "" inamvemeui 
demesurcc" is caused, may construct or authorise docks, 
telegraphs, telephones, and, in geneial, all installations 
serviceable to commerce, and all methods of transmitting 
power, and may take siiitrd)le building sites, and may pre- 
vent the destruction of arctic plants, .\pparently this can be 
done without compensation : in otlu'i* cases of expropriation 
an indemnity is to be jxiid : (5) llari)i)iirs are not susceptible 
of occupation by indivnluals. 

Special disj)ositioiiS are made legaidiiig the relations of 
employers and workmen. To be obli^atoiN on the lattei, 
contracts be in writing, and siil)mjtted to tlu* em- 

ployee twent)-four bauirs befon. (unplox nuuit. In case of 
illness, the employei must pr^wuh* iiu li. .il allemlaiK e until 
the invalid is W'ell enough to lie st-m liDinc* at his expense. 
Compensation for acci<h'nts must he paid, unless the acci- 
dent is imputable tc# tin injuud workman. Triick is not 
forbidden, except in alcohol. 

'fhe use of poison is prohibited for fishing and hunting, 
and of explosivi s for fishing. A cIom* time is instituted 
for foxes, polar bears, reindeer, 6cc., fiom ist May to 
15th September, and for eid' r ducks throughout the 
year. Licences may be granted for sciemtific purposes, 
nevertheless. 

Difficulties of interpretation or application of tin* Conven- 
tion are formally referred to the Hague Tribunal. Or, rather, 
the Powders declare t!i»*ir fixed intention '' of so referring 
them — which may lujt mean quite the same thing. 

A most important provision (Art. 73) regulates the rights 
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of those who have already established stations in Spits- 
bergen. Occupation is to be recognised ; l)ut the occu- 
pying strangci is to legister his right of occupation with the 
authorities within a year of the signature of the Convention. 
He must at the same time say how he proposes to use the 
premises; but no power is reserved to eject him if the use 
indicated does not prove agreeable to the Commissioners. 
In cases of dispiit(‘d occupation, the Governments of the 
disputants are to decide' the case within two years, otherwise 
the local magistrate will decide it on grounds of right and 
justice evolved by Iinn'^elf. 

An apj)endix provides that the Governments of pre- 
Convention settlers may have their rights referred to arbi- 
tration, under the auspices of the three Powers associated 
for this purposr, with Hiitain, Germany and the United 
States, and an umpire named by a majority or else by 
Sw it/crland. 

Non-signatory Pow'crs are admitted to sign tin* Conven- 
tion, on application to Norway. Hut they would often be 
better advised to ignore it, and to make their own inde- 
pendent occupation. Tlu' Convention may be denounced 
after eighteen year^, and what the position would be then 
it is difliciilt to say. Tlie triple occupation would still 
remain a fact, though devoid (^f a juridical basis, and 
would produce its natural consequences. 

It will be seen that there still remain loop-holes for 
argument. Third parties arc not concluded, except within 
the limits of effective occupation. The rights of pre-Con- 
vention settlers are left to be determined by no ascertained 
law : can such rights over-ride the Convention provisions le- 
garding land’ Can thev be the subject of entail and limited 
estates — of mortgage** and trust ? The rights of the new 
occupier are not clear : does he forfeit them if he fails to 
use the premises as he said he intended to ? is he bound to 
indicate some economic use ? — or may Ife say he intends 



CURRENT NOTE^ ON INTERNATIONAL LAW. 


.So 

to use the land for a use which interests his private fancies 
alone : As the Commission are the sole judges of what is 
manifci^icmcut tUmcsurcc — /. r., of what is the proper extent 
of his occupation — they can apparently please themselves 
as to W'hat use they will allow. 

While rendering homage to the spirit in which the w'ork 
has been entered upon, and to the care with which it has 
been accomplished, one may consider that b) far the 
simplest and most effectixe plan would have bLcii either 
to annex the islands to Iceland or io establit.li Sovereign 
Commission w’hich should be absolutely fiec to do its best 
for the proper administration of the place. This is a plan 
which would be free from all difticulties and ambiguity, 
and, as such, it ha^ fealuies which cannot bin recommend 
it. A triple control is alwaxs a dubious benelit to a land 
(Samoa is a classic e\am[>le). And what if Russia and 
Norway were at wai '■ — or if some fourth Pow'ei weic at 
war with I\ussia ? 'c.i.'r. 


VIII.— CURRENT NOTICS ON INTERNATIONAL 

L\W. 

The Balkan Crisis. 

Aiticle 2 ; of the Treat) of IVrlin, to winch proMsion so 
large a iriLasun- of attention is now dcvoi: d, is mnleisiood 
to have been iik orpoiatcd in the Treaty at the instance 
of the CommissiDii i.f which tl'.e moving spirit was Loid 
Edmund Filzmamin (now Lord I'lt/inauricc). According 
t( its terms, “ The Sublime Porte undertakes that . . . . 
legulatioii'^ analogous [to those of. Crete], and adapted to 
the requinmients of e.ieh locality, ^ave as regards the liscal 
immunities accorded to C'letc, sliall siniilarl) be introduced in 
the other districts of Tuike\ in Europe for wdiicli no special 
organisation has been provided by the present Ticaty. The 
Sublime Porte sliall appoint special commissions, on which 
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the native element shall have full representation, to work 
out in each province the details of these new regulations. 
The projected systems so worked out shall be laid before 
the Sublime Porte for examination, ami previously to their 
being put in fuce by legislation, it shall consult the Euro- 
pean Cornniissicm established for Eastern Routnelia.” 

• 

ICastern Rounieha is now part and parcel of Bulgaria; 
and the Euiopfan ('oininission (Art. i«S), it is to be appre- 
hended, has not vei \ inurh to say to its affairs. It elaborated 
a set of regulations (495 m numbei) which w'ill be found in 
the British State Papers, Vol. 70, p. 759. As is well knowTi, 
they only lasted in foice until 18S5, when Eastern Rouiiielia 
wnsilcjiutii inct)rj>orated in Bulgaria. The British Commis- 
sioner is devid iSir II. Druniinond Wolff, whose Rcminiucntes 
contain an intert‘sting account of the histoiy of the Commis- 
sion). Count Kallay, the Austnan Commissioner, is likewise 
deceased, and so art' most if not all of the other seven. No 
doubt a similar constitution to the Rouinelian might w^ell be 
conceded to Macedonia. The only objection would be that 
its adoption would be a \ct\ tt‘mporar\ stepj)ing-stonc to the 
loss of Mac(‘dt)nia It) Turkey altogether. And as Macedonia 
implies Salonica, tins is sciioiis. But iht* jealousy between 
Greece and Bulgaria might be relied on to pre\cnt either 
Power fiom absoibing Macedonia — wild'll an independent 
Macedonia would be a^ distasteful to Greece as an inde- 
pendent Crete would be. 

The Eastern Rouinelian scheme pro\ided for a Christian 
Ciovernor-General, with iin elective Legislatuie and a cabinet 
responsible to it : for tliw exclusion in peace lime of Ottoman 
soldiers; freedom fieni rnilitar} service (except for home 
defence) : representation in. the Imperial Legislature ithen 
contemplated) ; exclusive autonomy 111 matters of adminis- 
tration, taxation, education, mines and forests, concessions, 



88 


CURRENT NOTES ON INTERNATIONAL LAW. 


local public works, agriculture, trade, manufactures, banking, 
the judiciary, and so forth ; a contribution of three-tenths of 
the revenue to the Porte ; the use of the locally prevalent 
language; protection of religious freedom, liberty, property, 
association and assembly. Coinage, customs, lights, rail- 
ways, posts and telegrajdis were reserved tt) the Porte, and 
a High Couit was established to deal with charges of infrac- 
tions of the Constitution, on impeachment by four-sevenths 
of the Legislature. The Sultan rt‘taiiu*d the light of \etoing 
legislation, though deprived t>f the right to legislate. It 
w^as an elaborate and ex'^llent Constitution, the only fault 
of which w’as that it woulil not work. An imlependent 
Macedonia would peihaps prove a belter solution than an 
imitation of the Eastern Roiinn'iian niodel. ICitlu'r solution 
would leave a long strip of territiuy on the Adriatic, and 
between Mactdonia and the l>alkan StaU's, still Turkish: — 
Albania, Kossovo, Thrace an»l l\Mninelia. Macedonia is only 
a source* of eakiusb to Turkey, and wiiliin restricted limits 
might wul be set up as a new European throne. If, how- 
ever, Turkey is willing to ytart the pio\inee f)ii the slipperj 
slope of \assalage on the Eastern Kouinelian pattern, the 
experience gamed from the t xample of that experiment 
would suggest the* < inploMni*nl of some effecti\e means to 
attach the autonomous jirovince to the Empire. 

The proposals put forward on behalf of the Balkan powers 
appear to difftr little from the Eastern Roune-lian project, 
except in requiring not only a Christian, but a non-Ottoman, 
Governor. They suggest a Swi--. or a Belgian. Perhaps, if 
the I*orte cannot concede that the Governor should be an 
alien Cliri'-lian, a compromise might be found in the ap- 
pointment of a Governor of neutral religion. A Buddhist 
Japanese ought to l e .leceptable all j-ound. For tlic rest, 
Turkey is committed to the principle of according autonomy 
by the treat v-provisiem cited above. 
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Nicaragria. 

It is pleasant to record that the interventioff of the 
United States in Nicaragua is now — if it was not through- 
out — undertaken in support of, and presumably at the 
request of, the Nicaraguan Government. Hall has main- 
tained that it is illegitimate for a foreign State to interfere 
in any manner in domestic quarrels. But the ‘better 
opinion, and much the more widely held one, is that a 
nation is always justified in lending its support to the es- 
tablished regime. It is not a ml'^cellaneous collection of 
human beings, fortuitously present in the same territory, 
with which the foreign State is in relations — ^it. is an or- 
ganised entity, which is rightly represented for all purposes 
by its established (jovernment. Nevertheless, it is curious 
to see the United States emulating the actions of France 
when in 1821 she suppiessed the re\olt of C'adiz, and when 
'in 18O4 she suppressed revolt in Mexico. 

Institute of International Law. 

The sitting of the Institute at Christiania (August, 1912) 
was marked by the normal steady advance in scientific 
research. In the regretted absence through illness of Prof. 
Paul Fauchille, the draft Rcf^lcmcnt on Prize Law as be- 
tween Belligerents was not brought to a vote. The question 
of most immediate interest w^as the practical one of the 
relations of the Institute to Mr. Carnegie’s Fund, which is 
to be devoted in part to the subsidising of influences w^hich 
make for peace. It is somewhat remarkable that the Inter- 
national Law' Association^ wdiich was practically founded for 
the very object of contril^uting to the cause of international 
peace by the ascertainment of an International law, and 
largely supported by Americ<ins, should be unnoticed by the 
Carnegie Trustees, whilst intimate relations have been es- 
tablished with the Institute, which has* no such direct 
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object. The Association long since elaborated a Code of 
Arbitral Procedure, which is supposed to have been of 
marked assistance to the first Hague Confeience, and it 
regularly consecrates its opening session to the discussion 
of the methods of peace, which is not the custom of the 
Institute. Possibly, howe\er, the Association prefers to 
prese»*ve its absolute independence. Circumstances might 
be imagined in which it wouKl be equally difficult for 
Europeans to continue to accept Mr. Carnegie's benefac- 
tion or to refuse it. Ameiicans might sincerely believe 
that European opposition to some development of tlic 
Monroe doctrine was dictated by ill-will and inspired by 
unfriendliness. 

We note with pleasure that Sir |. Ma(‘«hunll ha> been 
elected a full Member, and Mr. K^uit an As«=ociate. Sir 
John stood alone among the British n*]iresentati\es in 
voting with the large majority which affirnud the pimciple 
of the immunity from capture of pn\ate projitaty at sea. 
The rccognilu)!! of that jirinciple cannot be much longer 
delayed. The only danger i-^ that it should i>e rendered 
illusory by the wide extension tliiough the Declaration of 
London of the idea of contraband .ts n'e.ards goods aucipitis 
miis. The operation of ins('lvenc\ iij)on iinmo\cabIes was 
also discussed in some dttail. 

French and British Modes of Legrislation. 

The effect of war uppn public liedties and private con- 
tracts was discussed at great lengih !>} the Institute. The 
rules put forward fc»i acceptance, and duly adopted, follow 
the approved Gallic manner, which is such a stumbling- 
block to British jurists, in laying down a j^ositivo general 
lulc, and then proceeding to delegate from it by a hetero- 
geneous jumble of exceptions. The result is to throw a 
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false glamour of scientific neatness over a confused want of 
principle. It is like making a tidy room by huddling every- 
thing into littered cupbocuds and drawers. Exactly the same 
thing is done in French projects of rules for the regulation 
of aerial navigation. Exactly the same was done again and 
again in M. Renault’s Declaration of London. The ordi- 
nary canons of construction fail us in interpreting . such 
documents. They constitute only sources of ambiguity 
and danger. Such a rule as that “ all treaties and engage- 
ments, whatever their object, remain unaffected by the 
outbreak of war,” is manifestly untrue. It has to be im- 
mediately qualified : and the question arises, what is its 
use ? Does it amount to a direction to apply a severely 
restrictive interpretation to the qualifications? Or is it 
only a pious flourish? Whichever it be, the Institute 
adopted it, w'ith its tail of imscellaneou;^ exceptions, after 
Professor Holland had endeavourea in vain to impart a 
more precise character to its contents. 


The Panama Tolls. 

So much opinion, both American and llrilish, to which 
great w'eight is justly attached, stigmatised the proposed 
grant of bounties to ships of the United States navigating 
the Panama Canal as a plain violation of the Hay- 
Pauncefote Treaty, that it is wdth diffidence that one 
hazards a contrary opinion. So long as the rebate is not 
given at the expense of other nations, i.c,, so long as their 
vessels are charged no higher dues than are proportioned 
to the total cost of working the canal, what possible cause 
can the latter have to* complain? Why are the United 
States to be proveiitcd-^how, indeed, can they be pre- 
vented? — from making* presents at their own expense to 
their own shipowmers on any basis they like, whether on 
that of voyaging through the canal or any other ? It will 
duubtlesb be difficult to decide whether tlie dues are no 
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higher than is proportionate to the cost of working the 
canal. But that is a matter \Nhich should have been 
foreseen and, if necessary, provided against, at the time of 
making the Treaty. 


The so-called “ Hay-Panneefote” Treaty was signed on 
i8th,Nov. 1901 (Brit, State Papers, Vol. 94, p. 46). It merely 
provides that the canal shall be free and open to the vessels 
of all nations “ on terms of entire equality, so that there 
shall be no discrimination agairst any nation or its citizens 
or subjects in respect of the conditions or charges of traffic 
or otherwise. Such conditions and charges of traffic shall 
be just and equitable/' This appears to mean that the 
charges shall be equi\alent in the aggregate to the expenses 
of constiuction and w 01 king If they arc limited to this, 
and not raised in order to create a fund out of which 
United Stitcs ves.^els may be benefited, the Tieaty pro- 
visions appear to be completely satisfied. If, howewer, the 
coasting ves.'-ols of the United States are relieved of charges, 
it would appear that the Treat v broken in the kttcr, and 
certainly in the spirit. And unfortunately this is the plan 
now favoured by the United States Government. At first, 
the still more daiing line was taken of declaring that the 
^‘equality" mentioned In the treaty did not apply to United 
States ships at all. The use of the word “citizens” is an 
argument against such a contention. The fact that the 
locale of the Canal was then Colombian territory, and that 
United States ships were foreign vessels, on the same footing 
as any other there, is another. But in fact the contention 
rests on the merest tissue of assumptions. When a con- 
tracting jiarty says “all nations” he means all nations: 
and it will take a very strong case to show' that he means 
“except me.” “Love levels all ranks,” says Sir Joseph 
Porter in //..V.5. except mine!” But a treaty 

is not comic opera. 
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The more subtle procedure is now resorted to of a re- 
mission of tolls to the United States* “coasting** trade. 
The ingenious device once resorted to by Venezuela to 
evade the provisions of a treaty might be invoked in this 
connection. The tolls might be remitted in the case of 
vessels trading between the eastern and western ports of 
the United States. This would not be a discrimination in 
favour of United States’ ships, in terms, and unless the 
coasting trade were a close trade, it would not be within 
the words of the Treaty. There would be no special favour 
shown to the United States or to their subjects, since any- 
one would be free to trade between the ports in question. 
Substantially, such a piovision would operate to the benefit 
of the States ; but in point of legal interpretation, it could 
not be said to be a breach of the Treaty. The reasoning of 
Seijas, in asserting the right of Venezuela to impose differ- 
ential duties on vessels arriving from the British West 
indies (whatever tlieir nationality), appears incontrovertible 
in logic and reason. (See Ihit. Si. Papers^ \'ol. 77, p. 771.) 
And further, even if the coasting trade is a close trade 
(as it is understood to be), a discrimination of vessels en- 
gaged in it is not within tlie prohibition of the Treaty — for 
what is prohibited is discrimination agaimt some particular 
nation — not the grant of a special favour to one. Con- 
sidering the work undertaken by the United States in the 
construction of the canal, such a special favour might 
fairly seem to be “just and equitable.” 

Ml. Hercshoff-Bartlctt’s contention, that the cession of 
the site of the canal to the United States creates a fresh 
position, is clearly untenable. A fresh situation created 
by her own acts canqot aifect the performance of her 
solemn engagements on the^ part of a State. It is a 
dangerous doctrine, in any case, that a State is absolved 
from a treaty by the alteration of circumstances. Hall's 
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strictures on Fiord’s plea for the right of a State to abro- 
gate treaties when their fulfilment becomes inconsistent 
with its development and free activity, are well known. 
“ Law is not intended to bring license and confusion, but 
restraint and order; and neither restraint nor order can be 
assigned by the principles [in question]. Incapable in their 
vagueness of supplying a definite rule, fundamentally im- 
moral by the scopt- wliich they give to unregulated action, 
scjircely an act of international bad faith v\ould be so shame- 
less as not to find shelter behind them.*' (luicrnaiional Lnw^ 
-|.th cd., p. 375.) This applies with tenfold force when the 
alleged ‘‘change in circumstances*’ is brought about by the 
State itself which i>eeks to invoke them to justify the failure 
to comply with Its obligations. If the changed circum- 
stances are inconsistent with its undertakings, it w^as its 
duty not to change them. l‘he Treat) was signed when 
the islhneis was Colouibian. How can its operation, still 
less its interpretation, be altered, because years later the 
United States took a transfer of the site from their 
catspaw’, Panama? When Mr. Bartlett argues that the 
framers of the Treaty “ could not have been thinking” of 
the coasting trade, the answei is that they were thinking 
of all trade. The \cry instance which he cites is against 
him: in the Cf'Sta Rica Treaty and its thirty congeners, 
the coasting trade is expressly mcplioned and excluded, as 
it w'ould have been in this Treaty, had it been intended to be 
exempted. Besides, the “ coasting trade ” is coasting trade 
whether it involves passage through an alien territory or 
not. The test is the termini, so long as no commercial 
transactions are carried on in the alien territory. A voyage 
from Aberdeen to Queenstown jnay be “coasting trade,’* 
whether the coaster traverses Freuch territorial waters or 
not. A voyage from New Ygrk to San Francisco was just 
as possible under the Colombian as under the United States* 
ownership of the Canal — and just as much a coasting voyage. 
Why was it beyond the power of thought ? 
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Port tonnage charges are nil ad reuu The coasting trade 
in Britain has been open to foreign vessels since 1854, 
it was then carefull)' provided that the duties on foreign 
vessels should be precisely the same as those paid by British 
ships. As long as the coastwise trade was closed, there was 
no question of differential duties at all. Suppose that Jews 
were charged sixpence extra for all seats at a theatre, and 
rigorously excluded from the stalls. What would be the 
effect of a regulation providing that in future Jews should 
be subject to the same charge as Gentiles for their tickets ? 
To enable them to take stalls No one argues that the 
effect of the Hay-Pauncefote Treaty is to enable foreign 
vessels to take part in the close trade of the United States, 
by conducting it via the Canal. To that extent “coasting 
tiade is outside the Treaty." That is the proper parallel 
to Mr. Bartlett’s citation of the Treaty <>f 1S15. Neither 
Treaty means to make an illegal traffic lawful. Neither 
Treaty authorises the conferring of new and sp'^cial exr 
emptions on the coasting trade, inconsistent with its own 
express terms. 

The Treaty of itSi5 only shows that there is no pre- 
sumption that, because a nation agrees to charge equal rates 
to foreign vessels arriving in due cour'^e, she thereby intends 
to permit vessels to come in from ports wdience previously 
they could not have come in at all. It does not imply that 
there is a general and constant e.xception of coastw ise traffic, 
as a kind of sacro-sanct thing, from all maritime engage- 
ments. 

But, indeed, it is a curious kind of “ coast-wise ” voyage, 
w’hich loses the coast at*Cape Sable, picks it up again, after 
a thousand miles’ journey through strange seas, for a short 
canal transit, and dro|)s it again during a course of three 
thousand miles along the €hores of Central and South 
America, until it finally arrives in home w^aters at S. Diego. 
The mere fact that it docs at one point 'include a short 
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transit through United States’ territory is of no more bear- 
ing on its character than the fact that a voyage from 
Southampton to Sydney may involve a call at Cape Town 
in British territory, or at Rio de Janeiro, outside it. Could 
anyone allege that the point whether a paiticulnr voyage 
from Englantl to Australia was a coasting voyage *’ or not, 
could turn on the question {^f whether the vessel had put in 
at one or the other port en route ? In point of fact, a voyage 
to distant seas is never termed or treated as a coasting 
voyage at all: The A^ticohi (1S43), 2 W. Robins. 10 (where 
the voyage was from Calcutta vi\l London to Liverpool, and 
was held foreign for purposes of compulsory j^ilotage). The 
Navigation Act (5 Lli/., c. 5, s. S) speaks of ships proceed- 
ing from one port or to another ‘‘ of the realm.” But that 
of Charles II (12 Car. II, c. iS, s. 6) speaks of vessels 
trading ** fiom one port or creek of England, Ireland, 
Wales, tiiv- islands of Guernsey or Jersey, or the town of 
Berw’ick-upoii-Tweed, to another of the same”: and this 
was re-enacted in 31 George III (c. with the substitu- 
tion of Great Britain for England, Ireland, &c. Oceanic 
trade with distant places w'as quite another thing. The 
W’hole conception of coasting trade is so elastic and 
ambiguous that it certainly cannot sustain the supp(^sed 
iron rule for which Mi. Bartlett contends. 

Th. B. 


IX.— NOTES ON RECENT CASES (ENGLISH). 

A mong the appeal cases reported last quarter, the most 
important from a public, and the least important from 
a legal, point of view, is probably Thompson v. Dibdin (L. R. 
[1912], A. C. 533). That case tuined on the Deceased 
Wife’s Sister’s Marriage Act 1507 which, as we know, made 
the marriage of a man with his deceased wife’s sister valid. 
Two points were*^ argued in it. The first was as to the scope 
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of the immunity granted to clergymen of the Church of . 
England by the first proviso to sect, i of the Act. That 

proviso runs : — “ Provided always that no clergyman 

shall be liable to any suit, penally, or censure, whether civil 
or ecclesiastical, for an}i:hihg done or omitted to be done by 
him in the performance of the duties of his office to which 
suit, penalty, or censure lie would not have been liaJ^le if 
this Act had not been passed.’^ This the House of Lords 
unanimously held (following the almost unanimous decisions 
of the Courts below) only referred to the matters dealt with 
in the enacting clause of the Act — that is, the solemnization 
of marriages between men and their deceased wives’ sisters. 


The second point ^^as more interesting. The appellant, 
1 acting from the most conscientious motives, had refused 
f to admit a husband and wife to Holy Communion on the 
ground that, since the wife was the sister of the former 
deceased wife of the husband, he and she, in the eyes of 
the Church, were not married at all, but merely living in 
adultc •. He claimed he w'as entitled to do this on the 
ground tnat the husband and wife were ‘'open and notorious 
evil livers ” within the meaning of the rubric prefixed to the 
Order of Administration of the Lord’s Supper or Holy Com- 
munion in the Book of Common Prayer, It is useless to 
enter into the argument in support of this contention. As 
the late Lord Chancellor said, it is inconceivable that any 
Court of law could hold that tw'o persons lawfully married 
were, because of their cohabitation, open and notorious evil 
livers. At the same time,it is hard not to sympathise with 
^he clergyman who, sincerely believing what his Church 
teaches, that such mai;riages are void by God’s law, is 
nevertheless compelled to administer to those so married 
the most holy sacraments of religion. 


7 



qR notes on recent cases (ENGLISH), 

Quite a number of points on the law of mortgage bave 
come recently before the Courts. Some of them were inter- 
esting, but only one was really novel. Twt) appeal cases 
may first be noticed. The Wrst— Faircloui^h v. Sicau Brezerry 
Company, LnnticJ (L. R. [kiij], A. C. 565) — dealt with 
another attempt by brewer mortgagees to bind llieii publican 
mort.cagor to buy their beers so far as possible foi ever. 
The attempt this time took the form of making the mort- 
gagor agree not to j)ay off the whole of the 11101 tgage debt 
w’ithout the mortgagee's written coii'^ent till a date within 
six weeks of the expiration of his lease. The question was 
whether or not this wa<a “clog” in the equity of redemp- 
tion and so void. The Privy Council, without hesitation, held 
that it W'as. Lord Macnagliten, in deliveiing the judgment 
cjf the Court, said, “The learned Cf>un'-'el on behalf of the 
n'<=pond(‘nts admitted .... that a mortgagi* t*annot be 
made irn-'leemable .... Is tin re an\ dilTuence letweeii 
forbidding redemption and perniittiiig it, if tlu* jx imis^^ion be 
a meie pretence ? ” Tlie brewers niu-»t tr\ again. 

The other ajipeal case is Kirby v. CtucJcny tL. R. [1912], 
A. C. 599). Tile mortgage lieu* was of a piece of wild land 
in Hniish Columbia which at the time of the mortgage had 
no market value. The mortgagee never took physical pos- 
session of it ; and the mortgagor, it w'ould se“m, had nothing 
to do with it after he had received the money advanced on 
the mortgage. Under the kind law a tax was payable on 
the mortgaged land under pain of forfeiture ; and this the 
mortgagee as legal owner paid, liiis was his only act 
of possession. This state of affairs continued for over 
twenty years, when suddenly the! land acquired, for some 
reason or other, a considerable valutx Tlie mortgagor there- 
fore claimed to redeem it, while the mortgagee resisted this 
claim on the ground that he had been in jiossession of the 
land so long as to give him a title under the local Statute 
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of Limitations. The sole question to be decided, for our 
purposes, was, wus lie in possession ? Lord Shaw of Dun- 
fermline, delivering the judgment of the Privy Council, held 
that he was. Applying the dictum of Lord O’Hagan in The 
Lord Advocate v. Lord Lovat (L. R. 5 App. (3as. 2SS), approved 
by Lord Macnaghten in Johmon v. O'Neill (L. K. fiqii], 
A. C. that what ainmints to pf)S‘^ession must depend 

in every case “on the character niifl value of the property, 
the suitable and natural mode of using it, the course of 
conduct which the proprietor might reasonably be expected 
to follow with a duo legaid to his ONvn interests,’' he said 
that under the nrcuinstances of this case pajing the land 
tax was a sufficient taking possession of the land to satisfy 
the Statute. 

til;’ One case in the Courts below {In rc ILnA'c^, Reeves v. 
Haudics, L. K. [1912], 251^ may be ’■‘oticed. It 1 elated to 
the ai)plication of Locke King’s Act. A horsc-de kT had in 
1907 given his bank a charge on ceitain real property for all 
mone\s for which he might thereafter become indebted to 
the bank. Ijccoming unfit to manage bis business, he ap- 
pointed his son m inagei and transferred his a'^coiint at the 
bank into his son's and daughtei 's joint names, giving the bank 
at the same time a guarantee for any money they might over- 
draw. When he died, the son and d.uighter ha<l overdrawn 
their account. The horse-dealer's executors paid the over- 
draft, but claimed as against the son, to \\hom the real estate 
charged in 1907 had been specifically devised, that such real 
estate was primarily liable. The son losisted this claim, on 
the ground that the testator was really only a surety for a 
debt for which, as betwren the son and daughter and the 
bank, the son and difughter \Nere primatily liable though 
they had a claim to be indemnified out of the testator’s 
general estate. Parker, J., held that if the testator had 
been merely a surety as argued, the case would not be 
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within Locke' King’s "Act, but that in fact he was pnijx- 
arily liable for the debt, and since it came within the 
mortgage of 1907, the real estate devised was primarily 
liable for it. 

A well-known character in fiction once, after hearing^from 
his legal adviser what the law said on a certain point, re- 
marked, “ Veil, if the law says that, the law ’s a hass ! ” 
Many folks will be inclined to say the same after reading 
the judgment of the majority of the Court of Appeal in 
In re Birkbeck Permanent Benefit Building Society (L. R. 
[1912], 2 Ch. 183). Shortly, the effect of that judgment 
is, that when a company with the knowledge and concur- 
rence of its shareholders borrows money which technically 
the lenders have notice it has no power to borrow, the 
shareholders, on the company being wound up, are entitled 
to keep the money to the extent, at any rate, of the amount 
of their shares. Why they should not keep it altogether if, 
as it is laid down in the judgment, they are not creditors of 
the company in law or equity is more than one can well 
understand. Even the acute mind of the Master of the 
Rolls had a difficulty in discovering the principle on which 
this snippet of justice to the lender is based. 


Griffith V. Richard Clay & Sons, Ltd, (L. R. [1912] , 2 Ch. 
291), raises an entirely new point. The plaintiff owned 
certain tumble-down houses. Some of these enjoyed ancient 
lights over the defendants’ land ; others did not. The 
defendants built on their land in such a way as admittedly 
obstructed the plaintiff’s lights. • The plaintiff, after the 
defendants’ building was erected, brought an action claim- 
'ing a mandatory injunction and damages. At the hearing 
he abandoned his claim for an injunction, and it was agreed 
that dainages should be assessed. The defendants con- 
tended that the "damages most be assessed so as to cover^ 
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. the injury done to the tumble-down houses in their actual 
condition. The plaintiff contended that they should be 
assessed on the diminution of the site value of all thh ' 
houses. He argued that the houses actually on his land 
must soon be pulled down and the whole site used for the 
erection of a warehouse. When that was done the want 
of the ancient lights would greatly detract from the site 
value for such a purpose. The Court of Appeal decided 
for the plaintiff. 

At first sight this decision looks hardly consistent with 
Tunnicliffe S- Hampson v. West Leigh Colliery Co. (L. R. 
[1908], A. C. 27), where the House of Lords refused to 
take the &11 in the value of the surface due to appre- 
hensions of future subsidence instead of the actual damage 
arising from subsidence at the commencement of the action, 
as the measure of damages. But really it is not, since the 
ground of the decision in that case was that the plaintiffs 
would have a new action if and when any future subsidence 
took place, while, of course, the plaintiff in Griffith v. Richard 
Clay & Sons, Ltd. (supra), would have no new action after , 
he had erected his warehouse. At the same time it seems 
a perilous thing to go irito the question of what may in the 
future happen in order to assess damages. It is submitted 
that Buckley, L.J., was wrong in suggesting as the measure 
of damages the pecuniary equivalent of an injunction re- 
straining the obstruction. If the Court had held that the ' 
plaintiff was entitled to an injunction and had awarded him 
damages in lieu of it under Lord Cairns’ Act, that would 
obviously have been the proper measure. But the plaintiff 
had dropped his claim fol an injunction presumably because 
he knew it would fail*; and then the action was simply a 
Common-law action for dafiiages for a nuisance to some 

of the existing houses. „ 

A. S. 
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Though there may be a difficulty in accepting a theory 
that the date of the execution of a document shall, as regards 
some obligations of the instrument, be that which the docu- 
ment bears, but as regards some other of the obligations 
may be quite another date, yet any other decision than the 
one given in Ex parte Blackburn, in rc Tcale (L. R. [1912], 
2 K. B? 367), would have caused serious difficulties in banking 
transactions, and have been in many instances a hindrance 
to business. The point arose out of sect. 49 of the Bank- 
ruptcy Act 1883 which, shortly, says in effect that a trans- 
action with a bankrupt for valuable consideration is not 
invalidated if it takes place bcfoie the act of bankruptcy and 
without tlic other party's knowledge that any available act 
of bankruptcy has been committed. Now, as the custom is, 
\\hen an appeal is allowed against the dismissal of a bank- 
ruptcy petition, to date the receiving order back to the time 
when it ought to have been made, viz., when the petition 
was dismissed, this gave the tnistee ground to sock recovery 
from the debtor’s banker of the whole sum which the debtor 
had paid in (and entirely drawn out) between the dismissal 
of the petition and the allowance of the appeal. The deci- 
sion that, as against the debtor the date of the receiving 
order is the operative one, but as regards third parties the 
date to be taken is that on which the appeal was allowed, is, 
if it somewhat strains the terms of the section, a just and 
reasonable one. 

If a structure is in such a dilapidated state as to empower 
the London County Council, under sect. 106 of the London 
Building Act 1894, to order it to* be shored up, it seems 
obvious that this form of support, which is adopted merely 
as a temporary precaution, and is liable to become inadequate 
through further decay of the building, cannot relieve the 
owner from the pbligation to promptly take such measures 
as will effectually remove the danger, notwithstanding that 
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the dangerous condition has been for the moment arrested. 
This is the satisfactory ruling in London County Council v. 
Jones (L. R. [1912], 2 K. B. 504). But beyond this there is 
a suggestive remark of the Lord Chief Justice which, as it 
seems to intrude upon the general principle that a man who 
enters premises wrongfully does so at his own risk, will 
probably be quoted in cases outside this particular Act 
where injury has been occasioned to tresjpassers by a similar 
insecurity. It is ‘‘that as at present advised I am not 
prepared to indorse the view that a building may not be 
dangerous even though the persons who may go there have 
no legal right to go upon the premises.” 


The primary purpose of 4 Geo. IV, c. 60, was “for 
granting to His Majesty a Sum of Money to be raised by 
Lotteries,” and incidentally it imposes a penalty for selling 
any ticket in any lottery except such as shall be authorised 
by some Act of Parliament. The framers of the Act aimed 
only at speculations where the promised prizes were fur- 
nished wholly out of a fund formed by the sale of tickets, 
and assuredly never contemplated the case of the manu- 
facturer of an article who, for the sake of advertisement of 
his goods, presents one of his productions to be drawn for 
by all or any who paid for admission to an entertainment 
in which he had no further interest. But in Bartlett v. 
Parker and others (L. R. [1912], 2 K. B. 497), the Court 
have decided (though Lawrence, J., expiessed some doubt) 
that “a lottery is held whenever there is a sale of tickets 
which gives the holders of them a chance of winning a 

• j, • 

prize. 

One of the conditions on which, according to Article 28 
of Sir James Fitzjames Stephen’s Digest of Evidence, a 
declaration is deemed to be relevant is that it was op> 
posed to the pecuniary interest of the declarant. The 
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Court, in a considered judgment in Tucker v. Oldbury U^n 
District Council (L. R. [1912], 2 K. B. 317), have now h^ld 
still further that for a statement, at any rate of a deceasjsd ^ 
person, to be admissable, it must be shown that to his 
knowledge it was contrary to his interest. There are cases 
easy to be conjectured in which positive proof of sdch 
knowledge might be very difficult of production. 


The privileges of youth are many : negative and positive. 
One of them is that he can enter into contracts with an 
irresponsible mind. It is true that for necessaries supplied 
to him at this stage to support the uncertain promise of his 
opening life, the irresponsibility when, sui juris, he enters 
upon his heritage of woe, is withdrawn, and he can be called 
upon to ^ay. But if in an astute infancy he embarks on 
a business career, he may contract to sell goods, receive 
pa}mient for them, and forego the mere ceremonial of sup- 
plying them, confident that the law, unless the contract is 
ex delicto, will carry him through in triumph with its pro- 
tective hand. Cowem v. Nield (L. R. [1912], 2 K. B. 419) 
is the latest illustration. 


That a man should stroll into an auction-room and, 
merely to start the day’s business, should bid for land 
• which he had no intention of buying and which he had 
never even seen, is an unusual occurrence. So also, pre- 
sumably, is it unusual that an auctioneer, in preparing a 
contract of sale, should not observe the requirements of the 
4th section of the Statute of Frauds. Yet both these things 
happened in Dewar v. Mintoft (L. R. [1912], 2 K. B. 373). 
The decision in the case, that the entry by the auctioneer in 
the particulars of sale of the name hierely of the person 
to whom he had knocked down the land was not, without 
something to identify the bidder as purchaser, sufficient to 
‘satisfy the Statute, is supported by many well-known cases. 
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Sc^^t Up to this point the bidder might, from the frict 
though it was unknown to him at the time that the Statute' 
held him immune from an action, have escaped the conse- 
quences of his indiscretion. But be lost this protection 
when he wrote to the vendor and the vendor’s solicitor 
giving full details of his bid and the fall of the hammer, and 
claiming to repudiate liability on the ground of his want of 
intention, and the circumstance that he had not paid a 
deposit, which was a requirement of the conditions of sale. 
This, of course, was tantamount to demanding exemption 
from, prifnd facie, a valid contract, on the giound that he 
had determined to make default in one of its conditions. 
As there was no difficulty in shdwing the connection between 
the correspondence and the particulars of sale, he, on- well- 
established cases, revived by his own steps his full obli- 
gation. On the third point of law in the decision, fixing 
upon him liability for the deposit, in addition to the sum by 
which, at a second auction, the amount realised fell short of 
his bid, there may be some doubt. 


Though the question involved in the decision in In re 
Miller, ex parte Furniture and Fine Arts Depository (L. R. 
[1912], 3 K. B. i), whether, after a judgment against a 
debtor in a County Court, the registrar has any right to- 
receive from him, without consent of the creditor, part 
payment of the debt, was not necessary to be answered in 
the decision ; yet the fact that the Court seemed not to be 
of one mind on the point, makes it desirable in a matter 
of such consequence that, as Kennedy, -L.J., suggested, 
" those who have the niaking of the rules in the County 
Courts will make this point clear one way or the other.” 

T. J. B. 
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SCOTCH CASES. 

• 

The method of solving the numerous difficult questions 
of trust law which come before trustees and their advisers, 
by either petitioning the Court for certain powers, or pre- 
senting a special case for their opinions, has been largely 
taken advantage of, and has, on the whole, been of much 
benefit to all concerned. The Court, speaking generally, have 
showed a disposition to help trustees out of their difficulties, 
but the decision Nobles Trustees ([1912], 2 S. L. T. 211) is 
a sharp reminder that there is a limit to the province of 
the Court in this respect ; that, in brief, the function of a 
Court is judicial, not advisor3^ In the case mentioned a 
petition had been presented for the purpose of getting the 
Court’s sanction to certain matters which the trustees were 
contemplating doing, but the Court dismissed the applica- 
tion, refusing to give any guidance to the trustees, holding 
that the proceedings contemplated were acts of adminis- 
tration, as to which, so long as they were trustees, they 
must use their owm discretion. 


The peculiarity of a maritime lien is that, unlike other 
liens, the person entitled to it, even though he is without 
possession of the ship, has a right over her which is 
preferred not only to ordinary unsecured creditors, but also 
to secured creditors like mortgagees. Certain maritime 
liens are well defined — f.g., the crew’s, for wages. But 
when a ship’s captain borrows money for the purpose of 
procuring necessaries for the voykge — e.g., bunker coal — 
has the person who provided him with the funds a lien on 
the vessel for his advances ? It is clearly decided that for 
necessaries supplied in a home port there can be no such 
lien, but certain^of the Scottish Institutional writers were 
of opinion — being probably influenced thereto by the fact 
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that at the time they wrote means of communication be- 
tween a captain and his owners was so extremely difficult 
— that there would be such*a lien Jor necessaries supplied 
in a foreign port. But a decision to the opposite effect 
was pronounced in the English Court in 1883, and it has 
been followed by the Court of Sessions (CTuter House) in 
Constant v. Klompus ([1912], 2 S. L. T. 62), thus making 
the law of both countries coincide on that point. 


Now, in Boyle v. Olsen (44 S. L. R. 894), the first step has 
been taken in assimilating the practice of the English and 
Scotch Courts in shipping cases. It was a salvage claim. 
Two separate actions had been raised against a common 
defender, and each pursuer was endeavouring to show' that 
the salvage service bad been rendered by him, and that 
the service of the other pursuer was practically negligible. 
Notwithstanding this conflict of interest, the Court held 
that the actions should be conjoined. This being found, 
it was laid down that the pursuers should have the right 
to cross-examine each other’s witnesses, and also, following 
English practice, that the tender which the defender had 
lodged must be apportioned among the pursuers. The 
Lord President w'as responsible for this new move, and he 
stated that he had taken the opportunity of conferring with 
one of the Judges of the Admiralty Division of the High 
Court of Justice in England for the purpose of ascertaining 
the practice there. 


It may be useful to call particular attention to the 
decision of the Court oPJusticiary in the milk prosecution 
Scott V. Jack ([1912], 2 S. L. T. 15). Practitioners have 
been well aw'are that, during the past four or five years, 
when consulted by milk-s^lers who wei’e charged with 
selling milk below the standard set up in. the Regulations 
by the Board of Agriculture, though the accused would 
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probably explain that he 'sold the n)% as it came from the 
cow, the poorness of the milk being probably accounted 
for by the fact that the cow had been fed so as to pro- 
duce the greatest quantity of milk, yet it was their duty 
to inform the accused that such a defence, even though it 
were made ouf, was of no avail. This arose from the 
well-known English case, Smithies v. Bridges, where it was 
stated that if the liquid produced from the cow was below 
the regulation standard, then it was not genuine milk. 
The local authorities fastened on this theory, worked it 
for all it was worth, and found that prosecutions based on 
it led to convictions. These are now at end in Scotland. 
In the Court of Session case mentioned it has been held 
definitely that, if the milk has not been interfered with 
but sold as it came from the cow, then it is genuine milk, 
even though it is of poor quality, and the cows have been 
.fed expressly with the intention of producing the largest 
quantity of milk. It will be remembered that last year 
it was laid down, in the case of Lament v. Rogers ([1911], 
48 S. L. K. 60), that proof that the milk had not been 
tampered with could be made by the farmer and his family 
and servants. The sanitary authorities must therefore now 
prove, in order to get a conviction, actual tampering, i. e., 
that subsequent to the milk being taken from the cow, water 
was added or solids abstracted. The diihculty of this task 
need only be mentioned. It is not going too far to say that 
the milk prosecution as it has been known during recent 
years is at an end. 

1/ 

Two recent decisions of the Coutt of Session in Company 
law, Romanes v. Gorman ([1912], 2 S. L. T. 104) and Meyer 
V. Rio Grande Rubber Estates, Ltd. ([1912], 2 S. L. T. 173),' 
relate to misrepresentations in' the prospectus of the re^ 
spective companies, and in both cases the pursuers were 
unsuccessful — ^that is to say, the prospectus, though perhaps 
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not free from objection, was not a sufficient basis for. 
holding that there had been misrepresentation. The facts 
in Romanes v. Carman have tieen already stated here when 
the Lord Ordinary’s opinion in that case was referred to. 
We need only say now that the First Division have 
adhered. They found that the specific wOrds which the 
pursuer averred were false and fraudulent, and by (Which 
he had been induced to take shares, did not amount to 
fraud, but were in the circumstances only an additional 
piece of puffing, which should have been discounted. In - 
Mger's Case, however, the finding come to by Lord Hunter 
deserves attention. The action was one for rectification 
of the register, on averments of false statements in a sur- 
veyor’s report which had been embodied in the prospectus. 
The Lord Ordinary dismissed the action as irrelevant, his 
opinion being that the prospectus itself, and not the report 
set forth in it, formed the basis of the contract with the 
pursuer, and there being no mis-statement in the prospectus’, 
the action failed. We may at once say that we hope this 
judgment will be appealed, and reversed. The principle it 
lays down we cannot but consider to be not only wrong in 
itself but to furnish an excuse for all manner of misleading 
prospectuses. Directors should be held to have adopted 
and to be responsible for a report which they embody in 
the prospectus, unless they make it clear to the public that 
they take no responsibility for it. w 


IRISH CASES. 

The oft-quoted warning, in regard to the construction of 
wills, against “ interpretihg one man’s nonsense by another 
man’s nonsense,” has*been expressed in a new and more 
polite form by the late Master of the Rolls in In re Nolan 
([1912], I Ir. R. 416). *'It is impossible, to interpret one 
man’s testamentary intentions by the construction placed 
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upon, or in the light of the intention attributed by a Court 
to, another man’s words, unless the language of each of 
the documents is identical, or so nearly identical as to 
make the decision of the Court in the earlier cases binding.” 
The present case was one of a fairly common kind — a gift 
to the testator’s daughter, for her own support and that 
of ceriain children. Theie was a bequest to the daughter 
of all the testator’s cash in bank, ‘‘to be used by her for 
her own support and that of my children B. and C.” ; and 
a further gift to the same daughter of stock-in-trade, furni- 
ture, &c., “to be applied by her” for the like purpose. 
B. and C. were adults at the date of the will. What 
interests were taken by the daughter and B. and C ? The 
Court came to the conclusion tliat ‘‘ support ” must have 
been used as equivalent to ‘‘ benefit,” and that therefore the 
three persons mentioned took absolutely as joint tenants. 
Had B. and C. been infants, probably the inclination would 
have been to hold that only a discretionary trust for their 
maintenance was intended. 

Sproule V. Sproule ([1912], i Ir. R. 410), is another case on 
the construction of a will, the question here being whether 
a power of sale was personal or w^as annexed to the office of 
executor or trustee. A testator appointee four persons (A., 
B., C. and D.) to be executors and trustees of his will. 
There w as a residuary gift of real and personal property, in 
trust, to “my executors aforesaid,” and he authorised and 
empowered “my said executors” to sell any real property 
if they thought it advisable to do so, and to divide the 
residue in such proportions as they, or the survivors or 
survivor of them, should think advisable, among certain 
persons. A. and B. had renounced** the executorship; C. 
had renounced, and had also by deed disclaimed the trusts 
of the will ; D. had acted in the trusts, and had, under the 
statutory powers given by the Trustee Act 1893, appointed 
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the plaintiff and E. new tiustees. Both D. and E. were 
now dead, and the plaintiff wished to know if he could 
exercise the power of sale ^iven to my said executors.” 
Of course he was in no sense an executor, but it was held 
that he could exercise the power, and that “ my said exec- 
utors ” must really mean “ executors and trustees for the 
time being.” It was pointed out that testators have a 
tendency to regard their executors, where a number are 
appointed, as forming a kind of corporation, and to think 
that powers given to this gz^asf-corporation should be exer- 
ciseable by the persons who for the time being constitute its 
members. Obvious difficulties would otherwise arise, when 
it is difficult to sell property and the windihg-up of an 
estate must often extend over a very considerable period 
of time. 

The decision of the House of Lords in Grimond v. Grimond 
([1905], A, C. 124), was that a gift to “ charitable or religious 
institutions and societies ” is void for uncertainty. This 
case, when cited in Ireland, has almost always been distin- 
guished, on the ground that it refers only to Scotch law, 
and that ‘‘ charitable purposes ” have a wider legal scope in 
England or Ireland. This course has again been followed in 
Rickerby v. Nicholson ([1912] , i Ir. R. 343). Here there was a 
gift on trust to pay an annuity to a Baptist pastor, “to be ap- 
plied by him for such religious or charitable purposes” as he 
should think fit. This was held to be a valid charitable gift. 

When a local authority is under a duty to maintain and 
repair a road, and when in the course of carrying out repairs 
injury is caused to a person lawfully using the road, it is 
familiar law that the it)ad authority is not liable if such 
injury results from a* mere omission, from non-feasance as 
distinguished from misfeasince. This principle has been 
settled ever since the decision of the House of Lords in 
Cowley V. Newmarket Local Board ([1892], A. C. 345). But 
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apart from the rather metaphysical difficulty of deciding 
whether a particular course of conduct really amounts tO 
non-feasance or to misfeasance, there seems to be a ten- 
dency in the Courts to widen the scope of the road 
authority’s liabUit}^ This tendency is illustrated by Ryan 
V. Tipperary {N. R.) Co. Council ([1912], 2 Ir. R. 392). The 
Council’s servants were using a steam-roller on half the 
width of a road, leaving the other half open for traffic. A 
man was driving in a donkey-cart along the open half of 
the road, and while trying to get his donkey past the steam- 
roller, his wheel hit a big stone lying in the grass on the 
margin of the roadway, he was jerked under the wheels of 
the steam-roller and received hurts from which he died. 
In an action under Lord Campbell’s Act it was proved that 
the stone had, to the knowledge of the Council’s workmen, 
been left where it was lying for two or three days, and the 
jury found that the defendants were negligent in omitting to 
remove the stone ; they negatived contributory negligence. 
Here, although the conduct which caused the injury was 
directly described as an omission, a majority of a Divisional 
Court held that the plaintiff was entitled to recover. The 
Lord Chief Baron put the defendants’ liability on the ground 
' that tliie act of interfering with the road imposed an obliga- 
tion on the Council to take care that the remaining portion 
was reasonably fit and safe for public use. Apparently, if it 
was necessary to call the defendant’s conduct misfeasance, it 
might be called so, “ because it was a breach of an obligation 
to which the act of interference gave birth.” Reliance was 
placed upon Lord Halsbury’s judgment in Mayor of Shore- 
ditch V. Butt (68 J. P. 415). The cases, in fact, seem to come 
nearly under the principle that a person who for his own 
purposes (even a lawful and authorised purpose) creates a 
state of things which must cause danger to others, unless 
•precautions are taken, is bound to take those precautions. 

J. S. B. 



Kebietos* 

[short nojices do not preclude reviews \t orkmer 

LENGTH IN SUBSEQUENT ISSUES.] 


Classics of International La 7 v: Zoi/che's Juris et Judicii Fecialis 
sive Jmis Inter Gentes Expluatio. Tulitcil, in two Volumes, with 
Portrait, Translation, l*rcface, and Introduction, by Professor 
Hotxand. Washington : The Carnegie Institution. 1911. 

These handsome volumes arc the first instalment of a scries of 
reprints which arc to appear under the general editorship of Dr. 
J. B. Scott, of Washington, in pursuance of a design formed by the 
Carnegie Institution. 'I'hc reproduction is photographic; and the 
introduction by Prof. Holland is scholarly, exhaustive, and practical. 
Zouche was Professor of Civil I^iw at Oxford in 1620, and Principal 
of S. Alban Hall. He also represented Hythe in TVliament, and in 
1641 became judge of the Admiralty Court. This preferment, 
through being a Royalist, he vacated in 1649. But he was not 
intransi^eant^ and sat, in 1654, on the singular special commission 
which condemned Sa. He died judge of the Admiralty Court in 
1 660-1. The portrait by Jansen shows a refined and attractive face. 
Zouche^s Elcmenta Jurisprudential are sometimes to be met with (the 
reviewer possesses a Leyden copy), but the w^ork now reprinted is 
very rare. It forms the concluding monograph of a series systemat- 
ically mapped out in the Elcmenta, To its author we may ascribe, 
if not the invention, at least the prominent and deliberate use of the 
term Jus inter j^entes. Von Ompteda styled the monograph (which 
appeared in 1650) “the first text-book of the whole Law of Nations'^; 
and as the production of an English writer of European reputation, 
it fitly inaugurates the contemplated series. 

The French law relating to Bills of Exchange, Promissory Notes 
and Cheques, By A. WillIamson. London : Stevens & Haynes. 
191a. • 

This is a book that is* likely to be of considerable practical use 
not only to lawyers but to banker* and people engaged in commerce. 
The extreme importance \vhich in French law is attached to the 
form of a bill of exchange and the endorsements upon it, and the 
restraints which are imposed on a bill drawn to the order of some 
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Other person than the payer: all these matters, amongst others, 
present great diifiiculties to people who have not had experience of 
these instruments. The chapter on the conflict of laws is a valuable 
and interesting one. But the whole volume is full of information 
which is generally outside the knowledge of English lawyers ; and 
the means of acejuiring this knowledge is by no means easy if, as the 
Author believes, “ no attempt has previously been made to give this 
law in *che form of an English text-book.” 

The Annual Practice ipij. By J. B. Matthews, R. White, and 
F. A. Stringer. London : Sweet & Maxwell. 

Eieventh Edition. The A. B, C. Guide to the Practice of the 
Supreme Court igi 3 * By F. R. P. Stringer. Sweet & Maxwell. 

' For the first time for a quarter of a century the “ White Book ” is 
^issued in one volnpie. To revision and compression must be allotted 
a large share in the unification ; and the omission of such parts as 
are safe from immediate change, with the removal of repetitions, 
complete the economy. As new editions of Scto 7 h Judgments and 
prders and of Chtttjs Fonns are ready, the references in the Amntal 
Practice to these works accord with the paging of the new issues. 
The additions to procedure made by the Public Trustee rules, dis- 
placing those of 1907 ; and by the Supreme Court rules of February, 
May, and July, 1912, are all carefully defined. So many and full 
are the notes on the Orders and Rules that they fill the greater part 
of twelve hundred pages. It may be noticed that theie is a lapse 
between page 1272 and page 1301. This may have been caused by 
the portion containing the forms, which was previously a separate 
volume, having perhaps been proceeded with simultaneously with 
the major portion, and on that account paged independently. It 
is superfluous to say that there is no declension, rather on the other 
haqd an advance, in the remarkable accuracy and care which has 
always distinguished the w^ork. 

Mr. F. R. P. .Stringer’s able and well-known synopsis serves, not 
only as a direct and convenient guide to the Supreme Court practice, 
but as a useful auxiliary to the fuller wo^'k reviewed above. 

The Yeafly Supreme Court Practice ipij. By M. Muig Mac- 
kenzie and T. Wii.les Chitty. I^ndon: Butterworth & Co. 1913. 

In such a subject as Practice, highly important and ever-changing, 

* an authoritative guide is indispensable, and it is perhaps welcpnv^,;. 



by the profession that there are two works of eminent authority as 
pilots over the intricate ways ; for northing so intensely stimulates 
effort towards excellence as the urgency of competition. 'Fhe “ Red 
Book ” is published this time both in two volumes and in one. In a 
work of such immense bulk dealing with minute but essential detail, 
it is not possible to make anything approaching an exhaustive 
examination. Long-continued use can alone test where amendmenl, 
if any be thought desirable, can be .suggested. But a cursory and 
casual search impresses one with the watchful care of the Editors 
in making the references complete. For instance, the appeal in 
Mentors Limited v. Evans which does not appear in the Law 
Reports till the October Number of this year — which must have 
been issued about the same date when the Red Book was bound 
and ready for delivery — has its result incorporated in two far- 
separated pages of the work. The Tables- of Cases and Statutes 
referred to, fill 324 pages ; and the Indexes cover 397. In the 
two-volume edition, the General Index is given verbatim in each 
volume. This, perhaps* has been done on good testimony to its 
convenience in practice, but it of course adds much to the bulk. 


Workmen's Compensation Digest, By Douglas Knocker. 
London : Butterworth & Co. 1912. 

I’his work, which is skilfully arranged, professes to give every 
reported decision of present authority in the House of Lords and 
in the High Courts of the United Kingdom. The Author, being a » 
medical man as well as a member of the Bar, has a double qualifica-* 
tion for treating of this special subject. The cases that, in the 
character of the claim, bear a resemblance are brought together, 
and arranged in parallel columns according as they were decided in 
favour of the workman or his representative or for the employer. 
This affords a ready and effective means of estimating the chances 
on either side of success in any similar case. The Index, though 
the book is a first edition jonly, appears to be very carefully and 
fully prepared. ^ 

Problems of the Roman Criminal Law, By J. L. Strachan- 
Davidson. Oxford: The Clarendon Press. 1912. 

The learned Author published in 1902 a critigism of Mommsen’s 
Rdmisches Strafrecht in the April number of English Historical 
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RevieuK From this beginning has been evolved the present work 
in two volumes. We can only echo the historical remark of the 
Dominie Sampson and say, Prodigious ’ Again, Mr. Strachan- 
Davidson expresses surprise at the small amount of interest aroused 
among jurists by the appearance of Mommsen’s work. Not many 
jurists have the time or knowledge of German to indulge in such 
caviare of erudition. The system adopted in the present work is to 
propound a problem, and then to di'scuss it, giving the most modern 
authorities, and then, as it were, summing up the evidence. The 
modern lawyer will find much to interest him m Volume II. 
Chapter XIV deals with Jury Trials for Extortion ; Chapter XVII 
tells us about the Jurors themselves, and in old Roman times sitting 
as a Juror was considered a privilege and was much coveted, tempora 
mutantur. In Chapter XVIII is given the Procedure in trials before 
Juries, and it is curious to note the points of similarity between the 
system in vogue under the Roman Republic and the one at present 
in existence. There is much to interest in this work, which shows 
the sound scholarship of the learned Author. Moreover, there is a 
** pretty wit” running through it, which lightens some of the heavier 
parts. Let us hope that the appearance of this work will excite more 
interest than did Mommsen’s Rdmtsches Strafrecht^ the foundation 
rock upon which this beacon has been erected. 


Reports of Rating Appeals, jpop - J 2 . By C. M. Konstam and 
H. R. Warp. London : Butterworth & Co. 1912. 

This is a continuation of the reports of Rating Appeals begun by 
Mr. W. C. Ryde, who published in 1890 a selection of the appeals 
decided in 1886-90. The next series, also edited by Mr. Ryde, 
contained the appeals for 1891-4. In the next series of reports for 
1894 — 1904 Mr. Ryde was assisted by Mr. Konstam, who edited the 
next series for 1904-8 alone; and now Mr. Konstam has had the 
assistance of Mr. Harold Ward in editing the present series. Of 
the value of the reports and the competency of the Editors there 
« can be no doubt, and the reports are indispensable to all connected 
with the subject of rating. This is oC increasing imiiortancc and 
increasing difficulty, as fresh forms of indus^^ry are brought under the 
notice of the rating authorities, 'i'he jiresent series deals with a 
great diversity of interests, from “ sewers,” which are discussed in the 
important judgment in West Kent Main Se^verage Board v. Dartford 
Union, to “ the occupation of the foreshore for bathing purposes ” in 
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Maf\t^aie Corporation v. Pittman, The decisions, of course, vary’ 
very much in value from a considered judgment of the House of 
Lords on a question of principle fo the decision of a Quarter Sessions 
given without reasons on a c]uestion of fact. We have noticed two slips 
which rather surprise us in such careful Editors. In the valuation 
given in Bn I ten v. Cambenvell Union^ 5 per cent, interest on j^^oo 
is given as ^{^45 ; and in Jf estminstrr Electric Supply Corporation^ 
Ltd, V. Westminster Assessment Committee {No, 2), the hSadnote 
slates that “the Court affirmed the rateable value appealed against 
and allowed the a])peal with costs,” whereas the appeal was of course 
dismissed with costs. Attention may be particularly called to the 
learned and elaborate judgment delivered by Sir Robert Romcr in 
Great Eastern Railway Co, v. Bishop's Stortford Union, The 
Hertford Quarter Sessions w'erc fortunate, when having to decide 
that case, that they had so learned and able a chairman. 

The Plutus of Aristophanes^ translated into English verse by 
the Right Hon. Sir William Rvnn Klnnedy. London: John 
Murray. 1912. 

In the life of a Judge of Appeal there are happily some spaces of 
release from professional toil ; and a great scholar may well find 
“ the pleasant work of leisure hours ” in rendering into verse of his 
native tongue verse of an ancient language in which he is almost as 
proficient as in the speech of his birthplace. No doubt “ translation 
from verse to verse must in some degree transform,” but the slight 
angle of deviation here mars neither substance nor spirit of the 
original, and is well compensated by the sprightly rendering which 
puts into the hands (;f his lordships contemporaries, \\hose scholar- 
ship, never so eminent as his, has suffered the rust of time and 
disuse, a version as humorous and entertaining as the masterpiece 
which delighted an Athenian audience 2,300 years ago. 

Third Edition. Natimifil Insurance, By A. S. Comyns Carr. 
London: Macmillan & Co.^ 1912. 

Questions and Answers on National Insurance, By Gilbert 
Stone. London: Butterworth Co. 1912. 

The first named is another contribution (which has rapidly reached 
a third edition) to the consideiable number of publications designed 
to unravel some of the complications of the Act for those who sub- 
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scribe to the purposes, and to conciliate those who rebel against its 
adhesive obligations. It has three Authors, who have “attempted 
to describe simply and broadly the machinery of the Act, and to 
bring together in a connected form matter which can be gathered 
only from a careful comparison of the vaiious sections.” It has, 
moreover, the distinction of a prefate from Mr. Lloyd (icorge him- 
self, who vouches that they “have made a minute study of the Act 
and art? well acquainted with all its details and ramifications,” and 
who bestows upon the treatise his hearty commendation. 'Fhe com- 
mendation seems to be well earned by the discrimination with l^hich 
the notes and the care with which the Index have been prepared. 

I'he second work named is a very handy guide to the same com- 
plex Act, and deserves to mcel with success. 


Third Edition. The Law of Torts, By John W. Salmond. 

A Summary of the Law of Torts. By the same Author. London : 
Stevens & Haynes. 191#. 

Though on so ahc'ient a subject as the law^ of Torts, it is not 
possible to suggest much addition to the established doctrines, yet 
as the Author is the Atlorney-Cleneral of New' Zealand, his work 
has the ad\antage of antipodt‘an views and experience. His divi- 
sion of the principles is very much on the lines of the treatises 
prepared in England, but in one or two cases a modification has, 
not w'ithout advantage, been adopted. I'he Chapter on Trespass 
and Case, and that on Conversion are very good ones, and should 
afford to students assistance of value. The writer does not hesitate 
to express hi', own views on decisions, as foi instance on the case 
of folly v. Kinc (L. R. [1907], A. C. 1), in W'hich the House of 
Lords was equally divided. In the Table of Cases the references 
are to the jiage of the book to which the case is discu.ssed, and theie 
the report reference is given. This does not seem .so convenient as 
giving both icferences in the 'J able. 

Why the Summary should have been published is not quite ap- 
parent, for It is nearly a verbatim copy of the larger work after some 
minor points and the discussion of cases have been blue-pencille<J. 
Against the Author s reason that, “ one believeth that he may eat all 
things ; another who is w'eak eateth herb.s,” it might be thought that 
anjone who could dige.st the vegetarian diet of the smaller volume 
might easily assimilate the whole banjjuet of the larger. 
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Third Edition. Willis'' Law of Negotiable Securities, Edited 
by Joseph Hurst. London : Stevens & Haynes. 1912. 

'Fhesc six lectures wjiich were "delivered about seventeen years ago 
have met with such deserved success that a third edition is now 
issued. The original form has been preserved. So slight indeed is 
the variation from the first issue, that it consists almost solely of a 
note by the present Editor modifying the somewhat positive state- 
ment of the lecturer that modern commercial usage cannot attach 
in law to mercantile documents, other than those he enumerated, 
the character of negotiable instruments. If another issue should be 
called for, it may be worth consideration whether the lecture-form 
should be continued. It no doubt preserves a ri^ollection of the 
lecturer’s exuberant vitality ; but familiar addresses like these are 
suie to be burdened with diffusiveness and repetition. The sub- 
stance is excellent, but it might be expressed in briefer compass. 

Fourth Edition. Tbe Law of Mines, Quarries and Minerals, 
by R. F. MacSwinney, assisted by P. IXovd-Greamk. London : 
Sweet Maxwell. 1912. 

Some very important additions and alterations will be found in 
the present edition. Chapters XXI, XXll, and XXIII in the last 
edition, which dealt with Local Courts, Rights and Customs, and 
occupied 105 pages, have been omitted. There has been no reported 
decision in connection with them f<^r nearly thiity years. The space 
thus gained has been utilised for the discussion of the recent deci- 
sions on the meaning of the word “ minerals ” and of “ mines and 
minerals” in the Railways and Waterworks Clauses Acts. These 
difficult subjects have been rendered rather more simple by the 
recent important decisions of North Jl/'itish Railway Co, v. Budhill, 
Co,y Great Western Railway Co, v. Carpalla^ cVc. Ch., and 
Caledonian Railway Co, v. Glcnboig Union Co, All these three 
cases were decided by the House of Lords. The recent decisions on 
the all-important subject of support are also examined. Perhaps the 
most important of these i^*thc decision of the House of Lords in 
West Leigh Colliery Co, v. J^unnicliffe', The con^licated provisions 
of the Finance Act k^io as to Mineral Rights Duty, and the 
application to minerals of the; other statutory duties are set out 
in extenso and commented on. A very important addition is the 
Coal Mines Act 1911. 'I'his Act is both a consolidating and 
amending one, and contains < a large number of new provisions 
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which arc conveniently pointed out by a line in the margin. The 
Coal Mines (Minimum Wage) Act 1912 was passed after the text 
of the hook was printed, and is therefore inserted at the end without 
comment. 

Fifth Edition. Jlfnx^ev// oh the J nterpretation 0/ Statutes. By 
the late F. Stroud. London : Sweet iS: ]\la\well. 1912. 

'J'lie phjcct of this well-known work cannot be better described 
than in the (juotation from the J'reface to the first edition. “Its 
object is to present in some oitlei the leading pMncii)lt‘S which 
govern our Courts in the interpretation of statutes, with illustrations 
of their application selected as mu(‘h as possible from recent deci- 
sions, and in sufficient number to explain and give precision to their 
meaning and scope.'* I'he result is a work w^hich must often be 
of great assistance to those endeavouring to construe doubtful or 
reconcile contradictory statutes, and the illustrations of the manner 
in which the C'ourts have made similar attempts are full of instruc- 
tion and interest, althou^ s(une may think that the piesiiniption 
against intending injustice or ahsuidil\ is now lather obsolete. It is 
interesting to note that in spite of numerous decisions “fiom Loid 
Cokes to modem times" that the title w’as not |)art of the statute, 
“it is now’ settled law* that the title of a Statute is an impoitant part 
of the Act, and may be referred to for the purpose of ascertaining its 
general scojie.’ Some cuiious instaiu es are given of laws w'hich 
though ob.solete are not lepealed. At Common law’ caves-droppers 
are still liable to a fine, and “a common sc'old seems still subject 
(after conMction upon indif-tment) to be placed m a certain engine 
of correction ('ailed the Irebucket or cucking-stool, or ducking-stool, 
and, W'ben pl.u'ed therein, to be plunged in water for her punishment.** 

Sixth Edition. AWr^s La%v and Practice of Receivers, By 
F. C. WxTMOUCii. London : Sw’cet & Maxw’ell. 1912. 

The IaviV of Receivers and Mana^^ers, By E. Riviere. London : 
Stevens & Sons. 1912. 

The divisions under which the subject nS treated is very much the 
same in both w'orks. Mr. Watmough’s volume has all the advantage 
w’hich comes of a long career m which it has no doubt had the 
benefit of the experience and .suggestions of many readers who have 
tested its merits by practical use ; and its old-established popularity 
will be sustained by the present edition. 
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Mr. Riviere in his work claims high antiquity for the appointment 
of Receivers. As confirming this, he refers to one of the Paston 
lett<»rs ol 1450 ; but we liave failed, in a rapid search, to discover the 
particular one in Mr. Gairclner’s edition. Not unnaturally there 
may be now an overgrowth of ancient and inapplicable cases. 
Mr. Riviere’s “object has been to supply a book ijhich shall contain 
nothing which has become immaterial while omitting nothing that is 
material.” 'Fhis should make the volume a useful reference •book to 
those coiKcined ^^ith such appointments. 


Eighth Edition. ivn/ D/dor s Leading Cases in Etjiniy. 

2 Volumes, liy W. J. Whii'tvklr, is. W. Sutton, 1 \ Vaughan, 
and R. Rurrovs. London: Sweet & Maxwell. 1912. 

The second volume just issued of this treasury of cejuity lore 
com])U‘tes, ^\lth the volume issued in 1910, the eighth edition. 
AVith such clear percejition were the cases chosen originally to 
illustrate* the foundations of some of %he piimary doctrines of 
equity, and so truly leading were they, that, comparing this edition 
with the fourth (the enrlie.st available at the moment) published in 
1872, there arc, in that considerable span of forty years, but three 
of the cases then printed that are now exduded. It is not less 
surprising that of new cases the number demanding admission is 
only five. Hut these small displacements and additions amongst 
the leading cases, can give no insight into the labour exacted and 
the learning enlisted for furnishing new or amended notes, as ficsh 
decisions impinged upon the old ones or extended their range. 
Indeed, not less than 1,800 new cases and half that number of 
rejected ones have, since the preceding edition, reciuired amend- 
ment of the liditor's comments in this. A reference to a few of 
these convincingly shoiNs \\ith what condensed precision the appo- 
site point of the judgment is rendered. The book is in itself a 
library, and as near as is possible, it is closely up-to-date, for the 
second volume is dated Jwly of the present year. 

% 

Tenth Edition. iVri^hfs Court-hand Restored, By C. T. 
Martin. London : Stevens it Sons. 1912. 

The learning of this abstruse art is confined to a limited number 
of persons, but Mr. Trice Martin is one who is well known to possess 
a complete knowledge of it ; and bis book is the best exponent of 
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the caligraphic mysteries that we have seen. The exquisite clearness 
of the plates of the alphabets, and of the abbreviations by which the 
monks and lawyers of distant days shortened the labour of the trans- 
criptions, deserves eveiy praise. An) one \\ho has had occasion to 
consult the works of mediaeval writers must have been occasionally 
brought to a pause by post-classic words and terms ; and to such 
searchers, unaccustomed to archaic documents, the long list which 
Mr. Martin gives of Latin w’ords compounded and introduced in 
those times (which a ('lassie dictionaiy of i‘our.se disdains) w'ill be 
a great relief. Not less useful is the list of names bestowed upon 
English towns and settlements by the Romans during the 370 years 
of their (xrcupation. The book i.s of the highest character from its 
first page to its last. 

Twelfth Edition. Harris s Pfivaples of the Cnminai Law, 
By C. L. AiTKNiK>uouGn. London: Sle\('ns tK: Haynes. 1912. 

A number of impoitant>Matutes conm-i led with iL:* f'riminal law' 
’uve been passed since the last edition of this woik was published in 
and ar(‘ iiv hided in the ])n sent edition. Among tht'se are the 
Coma in ( riuiiM.*] Ca.ses Act 1908, the Incest Act, (Tcating a new 
offence and ahead) the 'subject of an Appeal from the Court of 
Criminal Appeal to the House of Lords , the I’reventiim of Oime 
Act 1 90S, pail of which, relating to the ])reventive detention of the 
habitual criminal, has been the subject of several decisions of ilie 
( (jurt of Criminal Apiieal. The Po^t Ofl’K'e Aits ha\e b«vn ('on- 
solidalcd by the Post Office Act 1908, and the statute^' relating to 
children and )oung persons ha\e been lonsohdatcd and amended 
by what is sometimes calLd the ‘•Childien’s Ch.arU'r,” namely, the 
Child! en Ac.l 190S. The law* on the .subject of perjury has al.so 
been consolidated and aimnded by the IV'rjury ;\('l 1911. All 
these Statutes Mr Attinboruugli has had to (onsider and nu*orj)o- 
rate in his woik, and .d-*o to re^ise a gi nerall) and bung the casi s 
u]j to date. This has been done ('arefully and w’ell. As a good 
specimen of useful woik w'e may call attention to the e\( client 
treatment of the difficult subject of “'‘Veslitulion.’' Mr. Atten- 
borough calls attention to the remarkable pio\ision in the 
Habeas Corpus Act, that an offender cannot be jiaidoned w'hen 
he is guilty of the offence of ('onmnlting a man to prison out of 
the realm. 
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Fourteenth Edition. Chitty's Kiny;^s Bench Forfns. By 
T. WiLLLs Chitty, E. H. Chapman, and Philip ("lark. 
London: Sweet & Maxwell. r9i2. 

This work includes a comj^lele collection of Forms required by the 
practitioner in civil proceedings in the King’s Bench l)i\ision of the 
High ('ourt of Justir e. In addition are comprised the Forms neces- 
sary when appealing either to the Court of Appeal or to the House 
of Lords. As many of the forms have been printed by th 5 Inland 
Revenue Depaitment and are on sale, in each case the official dis- 
tinguishing niimbei or letter and number has been placed at the 
beginning. Refer(.nces and notes ha*»e been inserted to the Rules 
of the Supreme Court when necessary*. Whim it is stated that the 
volume includes seventeen Parts, the colossal amount of wdrk and 
detail invohed i^ill be obvious. Each Part deals eithbr with some 
step in the action or ri‘lative to the progress of an action. Part XVI 
treats of proceedings relating to Foreign and other Tribunals abroad. 
Part X\’II deals >Mth Refeieiice and Aibitrj^iion. The Index has been 
phux'd under revision by Mr. l*hih[) Claik, who has done his work 
^^ell. If we might \e*nture a suggestion, it would be that the heatl- 
ings in the Index might be printed in larger or hea\ier t;[)e than that 
of the sub-heads, it would lend itsi'lf to additional ease of reference. 
As one would expert, tiio name of Master Willes Chilty stands as a 
guarantee of careful and erudite editorship, an expectation whi('h is 
fully realised in the j>resent edition. All engaged ha\e gi\en of their 
best, and the past high standard has not only been maintained, but, 
if jiossible, a higher one has Inen set, eiLibling the practitioner to 
rest assured that he can find between the two covers every con- 
ceivable I'orrn that he may recjuiie. 


Sixteenth Edition. CMlIy on Conimefs, By WvAiT Paine. 

Sixth Edition. Ckrk Cr I.indstll on Torts. By the same 
Author. London: Sw'cet v't Maxwell. 1912. 

As these two works are atowedly published as companion volumes, 
and are intended to unei^the ground of obligations arising t\x de- 
licto and ex contractu^ it*seems as well to comprise them in the same 
notice. 'I'hc present editions are both prepared by the master hand 
of Mr. AVyatt Paine, and he is to be congratulated upon tlie appear- 
ance of his twMn offspring. Mr. J. R. Mcllnvith has also in each 
instance done yeoman ser\ice in compiling the Index, 'Fables of 
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Cases, and Statutes. The First Edition of Chi tty appeared so fjr 
bark as iSj 6, and in every case since, the list of sul)se(juenl Editors 
tends to .^how that the high level of sneiit which has caused it to he 
a standard woik, has been maintained. At this late (Lite it would 
be a vork of supereiogation to describe the scheme of the text, 
which must be familiar to c^ery lawwer of experience. We aie much 
struck b\ the super-excellence of I'haptcr V, sect 7, which deals 
with “ (isMistruction accoiding to /<‘.v Ja\{ Contnutih.'" l^Vom the 
sl)le of diction we would \entine the opinion th.it this is nune th(‘ 
partu'ulai work of Mr. M)att Paine than of pii'Moiis Editors. It i** 
suffii'ient to .say that in the present edition the ftxt has been bnmghl 
absolutely up to date and in line with modL‘in legal knowledge. 

In the present Edition (»f Chrk JjNif^t// 0// Tor/s, Mr. Wyatt 
ILiine has again shown himself to be well w'lthin the fionl rank of 
legal writers. Of course in somi* braiw'hes of his subjects he has 
been compelled to content himself with a sur\e\ ol general priiK'i- 
ples, leaving the leader to lonsult for lurlliLi detail otlai Authois 
who ha^e ]>iodu('ed works dealing with this branch alone. For 
in.slancc, take ( hajittr \XI on Iniorpoit.il Personal Pioptrly. 
This ('l)apt« I v'omjMiscs (i) ('oj)\right . {2) Patents; Trade 
Mark.s and Trade Xanu In tlx se\(‘nt\-si\ pagi s (]e\ot((I to 
these three su})]ects it would hue been jm|)i)ssible to have dealt 
with them in all lluir detail, but tlu birdVeNe* xiew gi\en to the 
reader is romj)n.hensi\e, and gi\es in bioad outline a fine picture of 
the subjects as a v,h(»k \Vhiist sptaking of this ehaptei we may 
mention, that it seems a pit) tor the leaintd Aiilho: to till in the 
way he does at those wIk; j>osscss the tirlistie e niperament .aid at 
those who iiMke their li\ing as middlemen (Iraiiled that the 
artistic teinjKramenl is raiel) allied to business ('apacil}, why em- 
jihubi/e It? (banted tlial there are dishoiKst literary agents, at the 
same time the bulk of iheiu are hon',.st and stine their bt'sl to get 
the highest pri('( s for the work llii) ha\e to sell. 'I'he Indexes in 
both instances are will comjiiled and prove effieii.nl ke)s to the text. 
In conclusion, (jne may trul> .say that any lawyer numbering these 
tw’o volumes among the books of his librarj, may rest a.ssiired of 
being posses.sed of a coni|'lele and ene )( lojuedic guide to the 
principles and authorities underlying the law of ('ontract and lort. 

yV/t’ {Sc/z/z/s of the Common JmiO, iJy the Right Hon. Sir 
Frldekick Poi.iock. New York: 'J'he Columbia University Press. 
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u)T2. — 'rhcsc eigh'. lectures, delivered in Columbia University, have 
for their lhem(* the progress of linglish law from Teutonic limes, 
through the long rule of Doe and Koe and of tjuominus and other 
factions, to recent years when “ much of the familiar every-day 
jiroccss in our Courts of law rests on inediie\al statutes which not 
one modern lawyer in a hundred has ever hooked at.” The Author 
adorns with graceful fancy his profound technical mastery of the 
topic, his wide historical learning, and his elegant scholar^h^) ; and 
the lectures make a \olume of delightlul reading. 

Should I go I0 the Ihir'* I>y J J Gri'oso!^ Slatp:r. I^ndon : 
li^lliol Stock. 1912. -- rhis is a very useful little book and presents 
in attracti\e foim much information which will smo(jth the path of 
the beginner. Mr. Slater does not copy the advice given by Punch 
to those going on the stagr and sa) ‘‘Don’t,” but he certainly does 
not mimiiii/e the diffu iiltK-^ whi< h await the tyro. Pait -1 consists 
of histoncal and I'lliK ational matter; Part II deals w’ith the con- 
suKiations which should swa) any mdi\idual who wishes to become 
a barristci . Part III deals with tojms <d great inu rest and utility to 
those who ha\e fmall) det ided t(» take the plunge Many able men 
come to the Ilai without in an> wa\ being .uited foi the profession 
ow’ing to Ignorance of essentials , this little book will be w'arning. 
Many men fail in the profession from mistakes made at the initial 
stages, this little book will slunv them the jiitfalls at their feet. 
Many parents send then soil'' to the Par wiilumt the shghte-st 
aciiuainltince with the iee]unemenls and tiials ixpeiienced by bar- 
lisle Is, so that an) paiciil who wishes U) (hot)‘'e the liar as a pro- 
fession loi his offspimg, eoulei not do better than lead Mr. Slater’s 
work. 

Malnigenng; a?td its ]\tectwn under the U^o’hniens Compensation 
and other .deti. 15 y A. M*Ki ndkick. Edinburgh: E. S. Living- 
sUine. 1917.— It is piohable that most people who had unhappily 
suffered injuiy whu'h woulel sujipeirt a claim to compensation woulil 
he dismcline'el to minimise* Ihe symjitoms. d’ij guard against their 
magmlMiig them, the Authdi, a me^du'al man, suggests in this modest 
tieatise some mteieslmg •tests. 

• 

Third Edition, /loro to undt/whind the Pa /a me Sheet. P>y A 
CiiAKiKRM) Actoi’MNNr. i.ondon : Jorekin •'c Sons. 1912. — It 
is no doubt line that to a large majority of the public a balance 
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sheet is as mysterious as the binomial theorem. This book will 
help anyone to unravel the mystery. 

« 

Fourth Edition, 'rhe Ojhcc of By l^RhDERiCK 

London. Butterw orth ( 'o. 1912. — When a Metiopolitan 

magistrate writes a treatise upon the functions which he has officially 
to perform, Ttko whrk may with traiKpiil assurance be ('onsulted and 
follo>\e^)y his unj^aid fellows who are in the commission of the 
peace, 'fins edition is icMsed and enlarged , and one of the 
enlargements is a \eiy useful ch.ipter on tiades disputes. • 


CONTEMPORARY FOREIGN LITERATURE. 

Internationales Puratreeht. By Ernst Ziitklm\nn. Vol. II, 
Part III. Munchen and Leijvig Duncker and Humblot. 1912. — 
This final [lart of Prof. Zittelmann’s standard work on the law of 
German) with refeience to the ('onllict of Law’s contains, in accord- 
ance w’ith the airangemont of the German ('ivil ('ode, a chapter on 
Family Law (Familienrecht) and a chajiter on the Law of Inheritance 
(Erbrecht) The former discussc*s Marriage (Khe) , Property Rights 
of Husband and Wile (Lhegiiterrecht) , Divorce (Ehescheidung) ; 
the Legal Relationshij) betwern Parents and Children (Rechtsver- 
haltiiis'* zunschen Eltern und Kindern) ; (iu.ardianshii) (Vormund- 
schaft) ; and the three Hague Con\ention'> of June 12, 1902, 
respecting Marriage, Divorce and Guaidianshij). I'he latter chapter 
deals with intestate and testamentary succession us well as with the 
administration and distribution of a dectased*. estate. As in each 
year there are a gieat number of marriages between German and 
English subjects, this final jiart of Prof. Zittelmann's comprehensive 
work W’lll undoubtedly be of great ^alue to tho.se English lawyers 
who are called tipi in to give advicx on the legal consequences arising 
out of such marriages. Likew’ise, the book may be advantageously 
consulted in those by no means uncommon cases in which a person 
domiciled in England dies leaving property situate in (lermany. 
The distinguished position which lh» Author occuiiies in the 
German legal profession affords a guarantee* that all his statements 
can be safely relied on. , 

Kommentar zum ^uiomoln'/^esetz. By M\rtin Isaac. Part i. 
Berlin : O. Licbmann. 1912. — This is a commentary on the 
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German Motor Car Act of May 3, 1909 ; the Rules issued under 
it on February 3, 1910 ; and on the Paris Convention of October ii, 
T909, as to Int(*rnational rin’ulahon of motor vehicles. The Author 
has made a careful use not (»nly of German jiirlgmcnts on the subject, 
but also, by way of comparison, of Knglish, American, Austrian, 
French, Italian, Belgian, and Swiss legal decisiops^ The Inter- 
national Law Association has deemed the matter^ sufficient 
importance to appoint a special committee for the ( onsJlieration 
^ of (piestions regarding Inlernational motor car circulation, and, 
at the Association’s last (Conference, held at Paris in May, that 
committee presented a leport and a draft code of rules for the 
regulation ol Intel national motor car and motor c}cle traffic. But 
apparentl) the committee has not made use of the German motor 
car law, while it has < arefiilly considered the motor car law of Spain, 
Denmark and l*^g\pt. 'Pliiis Dr Isaacs book will undoubtedly be a 
welcome sounv of nc»v intelligi*n( e to the learned members of that 
committee, and it will fuilhermoie form a valuable addition to the 
libraiKs of those* iaiglisli students who are interested in the study of 
('om[)arati\e legislation. 


Zeihthnjf fut iNtcnuitiomihs Rechi, Vol. XXII, l\irts 4 to 6. 
Munchen and Leipzig. 1912. 'Phe Berlin Merchants’ Guild 
(.\eltc*sten der Kaufmann^( halt \on Beilin) publishes its compre- 
hensive Memorandum, dated May 3, 1912, on a more .simplified 
method of mutual legal .issistance between Great Britain and 
Geimany. 'J'he document deals with .sciMce of Foreign legal 
proc'eb.s, olitaimng evidence in Knglancl for (ierman tribunals and 
in (ieimaii) for Knglisli tribunals, aflida\ils, and execution of 
(German judgments and (ieiman awards in England and vice veisa. 
The Merchant.s’ Guild pi oposes ( i ) a tieaty between Great Britain 
and (Jermany for the simplification of mutual legal assistance; (2) 
seivice of legal piocess betw’een the two countries in accordance 
with the Hague (’onveiition of July 17, U905 ; (3) the abolition of 
Reciuests through diphmitlhc channels, and the adoption of a rule 
by which the British consuls in Germany are entitled to take the 
evidence of Biitish subjects residing in Geimany and vice versa \ 
(4) stiict recipiocity (Gegenseitigkeit) as regards e.xecution of Foreign 
judgmems , and (5J iinifoim rules as to the lecognition of Foreign 
aw’ards. Other contributions are the report of tlje proceedings at the 
Conference for the unification of the law of bills of exchange and 
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cheques held at the Hague in this year and of the Convention there 
agreed to on July 23, 1912. 


Deutsche Ji(risteu~Zcitun§^. Vol. XVII, Nos. 13 to K) (i July — 
1 October 1912). llerlin. — English readers m:iy be interested in a 
review c>r, andj^<^ritieismis on, the work done b} the International 
Associatj^':i?6r Industrial Law at its confeience held at London in 
June, (p, 790). On p. 1004 Piof. Sperl of Vienna urgently 
advocates the conclusion of International treaties for the execution 
of Foreign judgments. Prof, von Ulhnann of Munich discusses the 
aims of the Association foi International Understanding (Verband 
fur internationale Verst.indigung) founded in Frankfiirt-oivMain in 
July 1911 (p. 1121). Pjof Miaiiei of Wiir/buig leviews the work 
done by the Permanent C'ourt of Arbitration at the Hague duiing 
the first ten >ears of it'^ existeiuv, vi/ , September 1902 to September 
1912 (p. 1 145J Judg« Ilaiburger of the (‘oiiit of Apj)eal at Muiik h 
reports on the proceedings of the Instilul de Dioit International at 
its last conference held in Chiisiiania fiom August 2 j to September i, 
1912 (p. 1219). 

(k c. r. s.-M. 


Books received, ro\K\\s <if \sliuh lia\L l»cen lul«l onci owing to waiit of 
space * — Anson on Conim-/ , '^.nk.ir s I fiix* of ] ludcna: in JUitidi Jndta : 
Bcrul/hcimer's 7'he ilo/ui ^ t Phito , I hi Inns of Conti and 

Chant cry : Jtnks’ of < ii'j,’ I aio . liiu klaiifl’s hliUhtiUity riimiph^ 

of Roman Privafi' J uio Kjdt > J aio and Riatti<t' if Ratit\' , TalnKi’s Com- 
pany /Wcidcnl'^ Rati //, Silon ^ Jnd^monts and L>*dtr^ i I«iiU\'s Iwlta- 
ordinaiy 'It affix on IIt^^h:t\iys ^ liiwKiins Uotft/’in'j Compinsai/i'n ^Ipptals ; 
]VoodfaU\ Landfotd and 7\nanl , ILirper^ J) xfsiotn itpxtn Mtdixal and 
Dentists Acts * Kerr's 7'hc Copyuf^ht Ait 


Otlier I'ublications rccii\e<l* — lUtlhUn do !a SoiVta Ihl'^e d'FAndcs Cofoniah v ; 
Sarfatti's I Contratti nut Din tic Iivfc'e : J he L iimoiid^e I >iaiy jor the Atademi- 
cal (Cambridge Unnersiij J’rcs',) ; Jk its’ Coionation Slndus^ No. 1. 


The I.aw Maf^azine and Rcvicio iecci\Ls or^ escliangts with the following 
among»»l other public.it urn -> --Jut idual Rtinilo^ I aio 7'tmi^^ I.aio Journal^ 
Justice of the Peates I. aw Qnortit/y RoT’itio^ Jnth law 7 imc^^ Audrahan 
^Law 7’t/nes, Canada Law JoutnaL Canada J.aio 7'imt\^ Chuayo Ja'^al 
NewSf A met it an Law Rit^uw, AmencHn Law Rctfidety Ilarvatd Law 
Review^ Case and Comment^ Grctti Madias J aw Journal^ Calcutta 

Wtckly Notes, Jmw Nvtcs^ Iaiw Students Joutnal, Pomhay Jmw Reporter, 
AledicO'Loifal Journal, Indian Rei'in % Kathiawar Lain Reports, The Lawyer 
(India), South A frit an Jmw Journal. 








